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THE. 
INTRODUCTION. 


, HE firſt Time that the Duty of 
Paying Allegiance to Powers in 
Poſſeſſſon began to be taught 
publickly in this Kingdom, was 
during the Uſurpations, which 


g ſucceeded the Death of King 


Charles I. Some Expreſſions to 


| 29: that Purpoſe had caſually dropp'd 


he Queſtion. In all former Revolutions, the Princes 
who got Poſſeſſion of the Crown, claimd it by ſome 


Right, and never inf 
8 Rump-Parliament, 


Uſurpers, having no tolerable Pretence to any Claim 5 pil, 
Right, their Friends were reduced to a Neceffity 


ſted on Poſſeſſion, as Right. But 
and Cromwell, and the Following 


pleading Polſeſſon, as a Right to Obedience ; and ſeveral 
Books were then publiſh' d by (a) Papiſts, Fanaticks, and 


Deifts, to enforce and 
then generally rejected, 


eit. But this Principle was 
by all the Members of the Church 


f England, and by many Presbyterians, who maintain d, 
that Allegiance was due to the rightful King, who was Oath of Ale- 
not in Poſſeſſion; and ſeveral (b) Authors of both Com- 


munions wrote apainſt, 
ſion. 


Ar res the Reſtoration, the Acts, Orders, and Judicial don, Bram 


and refuted the Title of Poſſeſ- 


from Lawyers, without examining 


5 Thomas 
hite ns Pa- 


— 


of Baxter, Ea- 


ton , Aſcham; 
Hobbes. 


(b) An Exer- 
citation con- 
cerning uſur- 
ped . 
The Vindica- 
of the 


lance, in An- 
for to Sam. 
ton, San- 


deͤerrſon, Pryn, 


Lord — 


al, umber- 


Proceedings of the Governments preceding, were all null] ld: Tan 


and void, except ſuch 


as were authorized by a new Law: 


niſon, and 


all the Wri- 


And it was declared by an (c) Act of Parliament, That , again} 
all the ſaid Powers before in Poſſeſſion, were rebellious, 
wicked, traiterous, abominable "Uſurpations, "detefled by this 
preſent Parliament : And the Reaſon follows immediately, 
As oppoſite in the higheſt Dogree to His Sacred Majeſty's moſt 


Juſt and undaubted Right, 


to dork and to His Heirs and law cb 
B | ful 


Hobbes, and 
the Univerſity 
of Oxford, in 
the Judicium 


Oxonienſe. 


(c) 12 Car. 2. 
ch, 12. 
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ful Succeſſors, the Imperial Crown of the Realms of England, 


Scotland, and Ireland, with their and every of their Domi- 
nions and Territories, do of Right appertain ; and as violating 
the juſt Rights and Privileges of Parliament. Here the Con- 
ſtitution was again refettled on its ancient Foundation; 
not on Poſſeſſon, which all the Uſurpers had; but upon 


the undoubted Right of the Lawſul Heir, who had been 


out of Poſſeſſion, and of his Heirs and lawful Succeſſors, to 
whom it is here declared, that the ſaid Dominions do of 
Right appertain. And agreeably to this Conſtitution, in 
that Reign it was the conſtant Doctrine of Lawyers and 
Divines, that Allegiance was not due to all Powers in 
Poſſeſſion. = 

T nx Revolution that happen d after, was begun, car- 
ry'd on, ended, and juſtified on theſe Grounds, That AL 


| legiance was not due to all Kings in Poſſeſſion: That 


(d) Vide 
I W. & M. 
22 


ny Years of Satisfaction, to examine the Diſpute again; 


King James was lawfully deprivd : That King William 
and Queen Mary were lawfully put into Poſſeſion (d). But 
theſe Poſitions did not ſuit with the Principles of many 
Lawyers and Divines, who had conſtantly maintain'd, 
that the Depoſition of a lawful King was abſolutely un- 
lawful by the Law of Goo, and the Laws of this King- 
dom : Therefore, to juſtify the Tranſlation of their AL 
legiance, the former Opinion, that ſeem'd buried at the 
Reſtoration, was revivd ; viz. That Allegiance was due to 
all. Powers in Poſſeſſion; and many eminent Members of 
the Church of England receiv it, as conſiſtent with the 
Doctrine of Non-Refiftance : Divers Treatiſes were then 
publiſhd by Divines and Lawyers, to defend it; of theſe 
the moſt celebrated were the Compoſitions of great Wri- 
ters renowned in Controverſy (e). The Unreaſonableneſs 
of a new Separation, and the (f) Caſe of Allegiance due to So- 
vereign Powers, The Inſtances of Hiſtory and Parliament 
Records uſed in the firſt, were enquir'd into by an exact 
and faithful (g) Hiſtorian, and unanſwerably refuted : 
The Arguments of the laſt from Scripture and Reaſon, 
the Doctrine of the Church, and the Laws of the King- 
dom, were refuted likewiſe by ſeveral Writers; and no 
Reply of Moment being made, that Controverſy ſeem'd 
to be buried again; but of late it hath had a ſecond Re- 
ſurrection. . | 

TAE Reverend Doctor Higden thought fit, after ma- 


and 
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and having weigh'd in his Judgment the Arguments 
againſt Poſſeſſion, found them to be light in the Balance; 
and was convinc d, that Allegiance was due to Kings in 


Fact, by Law Divine and Humane: And to convince o- 


thers, he drew A View of the Engliſh Conſtitution, and 
ſome time after, a Review to defend it againſt ſeveral An- 
ſwers, in which his new Scheme had been thoroughly re- 
futed. It hath happen'd in this View, and the Defence 
of it, as it uſually does, when the Eye is fix'd attentive- 
ly on one Object; that ſingle Object is alone regarded 
and conſider d, and the many different Objects in the 


ſame View, are either not ſeen at all, or not diſtinctly. 


It will appear probable at leaſt, to every one who reads 
the Doctor's two Treatiſes with Attention, that when 
he look d into Engli/h Law and Hiſtory, he had always 
his Opinion directly in his Eye; that he obſerv'd what 
was fit for his Purpoſe ; and what was not, he overlook'd, 


or ſaw it chrough a bad Perſpective. Thus having col- 


lected all the Materials he could find in Law and Hiſto- 
ry, favourable to Poſſeſſion, he rounded, and ſmooth'd, 
and ſhap'd them, by his own Gloſſes, to his own Opinion, 
which he preſented to the World in Print, and call'd it 
A View of the Engliſh Conſtitution. | 

Bur it appears not, that the Doctor, with all his Dili- 
gence, hath found out any material Proof of his Confti- 
tution, which his Predeceſſors in this Controverſy had 


omitted. He hath himſelf given us a () Summary of : 2 
his Proofs, which had been all urg'd and anſwer d be- fence. I 


fore, by the Writers on this Subject, after the Revolu- 
tion; and moſt of them had been pleaded by the Wri- 
ters for Poſſeſſion before the Reſtoration. 

Tre Doctor indeed endeavours to diſtinguiſh him- 
ſelf from the Advocates of thoſe Uſurpers, and particu- 
larly Cromwell, who had been often objected by his Ad- 


verſaries: And (i) once for all he diſpatches Oliver by three @© Defence 


killing Reaſons, which it may be fit here to examine. P. 79% 107. 
Tas firſt is, That Oliver had not the Legiſlative Au- 


thority of the Kingdom, nor was ever acknowledg'd by our 


Kings to bave had it ; and therefore could not have the ſove- 
reign Authority of the Kingdoms. He actually exercis d all 
ſovereign Power, Legiſlative, and Executive. By the 
Inſtrument of Government, (E) The ſupreme Legiſlative ale 2G 
Authority of the Kingdom was in his ſingle Perſon, and the Vie, p. 414 


People 
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| People in Parliament; but the Adminiſtration of it was left 
to the Lord Protector, and his Council, nominated by him. 


By his own Authority he made Scotland one Common - 
wealth with England; and he paſſed five Bills in his ſe- 
cond Parliament: But his Legiſlative Power was never ac- 
knowledg'd by our Kings. His pretended Acts, on the con- 
trary, were null after the Reſtoration. For what Rea- 
fon? (1) The Law hath plainly declar'd it; becauſe the 
Power that made thoſe Acts was Uſurpation, oppoſite to 
the undoubted Right of the King and his lawful Heirs, 
and the juſt Rights of Parliament. Will any one affirm, 
that the principal Reaſon of the Nullity of Oliver's Acts 


1s none? or that they were null for want of a lawful 


Parliament, and not for want of a lawful King ? Will 


any one ſay, the Law affirms this? On the contrary, the 


Law is plainly declarative of the true Engliſh Conſtitution, 
that to the Authority of Law is requird a lawful King, 
and a lawful Parliament; and the Want of the firſt is the 
chief Cauſe of the Nullity, becauſe without the firſt the 
ſecond cannot have Exiſtence. | | 

Tux ſecond Reaſon is, That Oliver, who had not the 
Regal Title and Office, could not have the Legiſlative Authority 
in this Monarchy, in which, by our Conſtitution, a Lam cannot 
be made without a King or Queen; and therefore all the Ats 
of Oliver ſunk of themſelves, as Nullities ab Origine. As 


to the Name King, Oliver, when his Parliament offer d 


it, denied to take it ; but he took and executed the Of- 


fice. The Name of King or Monarch denotes Sovereign- 


ty veſted in a fingle Perſon, which Oliver really had, and 


was therefore really that, which thoſe Words do ſignify ; 
for he actually exercisd Sovereignty in this Nation in a 
higher Degree, than did ever any of our Monarchs fince 
the Conqueror. But is Allegiance due to a Sound, or 


Syllable ? Is there any Law, that nulls the Acts of Kings, 
if they change their Style ? If the King of England, 
whoſe Crown is Imperial, ſhould aſſume the Style of Em- 
peror, would all his Laws be null? Would he thereby 
forfeit his Crown Imperial? So he would, if he loſt 
his Authority. Majeſty was once as unknown to our 


Conſtitution, as Protector. The Kings of England were 


ſtyled Lords of Ireland; yet as Lords, their Acts were 
valid ; and when Henry VIII. took the Title of King, 


unknown to the Conſtitution of Ireland, were his Laws 


after- 
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INTRODUCTION. 
afterward Null ab Origine? The Doctor is too judicious to 
infiſt on this Pretence for nulling the Acts of Oliver: If 
he had taken the Style of King, as he actually exercis'd 
the Office, his Authority and Right would have been 
ſill the ſame: The Uſurping of a Word would not have 
made Legal all his other Uſurpations; and it is morally 
certain, that if he had taken the Style of King, the Na- 
tion would not have acknowledgd his Right to make 
Laws ; and that after the Reſtoration, they would have 
ſunk of themſelves, as the Laws of an Uſurper. 

Tus third Reaſon is, That thoſe only have been ac- 
knowledg'd for Kings for the Time being, who have been plac'd 
in the Throne by the States of the Realm, and recogniz'd by 
Parliament ; whereas Oliver had not the Conſent of the Three 
Eſtates ; Two of the Three Eſtates, the Lords Spiritual and 
Temporal, had been long before laid aſide ; and it was no bet- 
ter than a Mock-Repreſentation of the Third Eſtate, that made 
him Protector. To this it may be anſwer'd, 

Firſt, as before, That Olivers Laws were Null, not 
becauſe he was not advanc'd and recogniz d by the States, 
but chiefly, becauſe his Uſurpation was oppoſite to the 


undoubted Right of the Lawful Heir. The Doctor's 


three Reaſons are but one in Reality, (Title excepted ) 
and one Reply is ſuthcient to confute them. But, | 
Secondly, T here 1s no Law which declares, that Kings 
for the Time being mult be neceſſarily plac d in the Throne, 
and recogniz d by Parliament. The Eleventh of Henry VII. 
makes no Mention of that Neceffity ; but ſuppoſes only 
in general, that Allegiance is due to the King for the 
Time being: The Words themſelves imply only his 
Exiſtence, not the Moral Cauſes, or Effects of it. And 
the Doctor hath cited no Authority of Law, nor pro- 
duced any Reaſon to juſtify or ſupport his Aſſertion: On 
the contrary tis notorious, that the Kings of England 
have Regal Authority, before a Parliament is called: 
Their Authority therefore is not the Product or Effect of 
Parliament. 4 | Þ 
Thirdly, Moſt of the Doctor's Kings in Fact were 
Kings in being for ſome time, before the Recognition of 
the Three Eſtates: It cannot be prov'd, That the Three 
Eftates did conſtitute a Parliament, - before the Middle 
or End of the Reign of Henry III. Henry V. Henry VI. 
Richard III. Henry VII. were Kings in being, and exercis d 
| C Regal 
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| Regal Authority, before their Parliaments met: Thus 


Nine of the Doctors Kings de Faclo were not plac'd in the 
Throne by the States. Edward III. was ſet up by an Af 
ſembly, call'd and pack'd by an infamous Adultereſs, 


when the King her Husband was in Priſon. Richard II. 
Was alſo in Priſon, when the Parliament, call'd in his 


Name, depos'd him, and ſet up Henry I. Tis well 
known, who is Caput, Principium, & Finis Parliamenti : 
And the Doctor may pleaſe to reſolve us, whether an 
Aſſembly js free, when the Head is impriſond? and 
whether perfect Freedom is not neceſſary to a lawful 
Parliament? 

Fourthly, Since Acts done without a Lawful Power, are 
Null ab Crigine; the Doctor muſt allow, as he does, that 
the Three Eſtates have a Lawful Power to place a King on 
the Throne, as well as to recognize him, when he is plac d: 
For if they have no ſuch Power, their Placing a King is 
nothing; and cannot give Authority, which they have 
not. The Doctor underſtands not this of Placing Kings 


on the Throne, who have an Hereditary Right; but of 


Kings, who have it not: And then the neceſſary Con- 


ſequence is, that the States have a Lawful Power of de- 
poſing Rightful Kings, to ſet up Kings de Facto; for they 


cannot place the one, without diſplacing the other. Thus 
one Parliament ſet up Edward III. by depoſing his Fa- 
ther; and another, Henry IV. by depofing Richard. 
Theſe two Powers ba ve been always join'd in Fact, 
Dethroning, and Advancing; and if the Doctor will main- 


tain, chat the Three Eſtates have a Power to depoſe 
Lawful Kings, he may affirm it frankly; and he will 


find juſt as many Acts and Precedents for his Depofitions, 


as for his Promotious: But if he will maintain, that the 
JTtates have a Lawful Power to place a King on the Throne; 


but not to depoſe a Lawful King; he will maintain (with 
Submiſhan be it ſaid) a manifeſt Contradiction: For if 
the Depoſition of a Lawful King, for want of Moral 
Power, is Unlawful and Null ; he remains, as he was, a 


| Lawful King, endu'd with Lawful Authority; but he 


hath no Authority, and is not Lawful, if another King 


is Lawfully plac'd on the Throne by the States, and in- 
_ veſted with Lawful Authority: To create one King, is to 
deſtroy the other: Therefore they who have not a 


Power of Deſtroying, have none of Creating; and if. 
E | they 
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they will create, the Being they, ptoduce is Morally Ns: 
thing. In the Doctor's Opinion, Charles II. when diſ- 
poſſeſs d, was Actually and Lawfully King, becauſe there 
was no King in Poſſeſſion againſt him. Does he think King 
Charles would have quitted the Regal Title, if Oliver had 
aſſum'd it? Be it ſo; but ſuppoſe the States conven d had 
recogniz'd Oliver, as King; in that Inſtant, in the Dofor's 
Opinion, he would have had Regal Authority, and 
King Charles would have been deprived of it. But how 


could he have loſt it in an Inſtant ? By the States Au- 


thority of depoſing him; of advancing and recognizi 


Oliver. Let any one, let the Doctor himſelf vouchſafe 


to conſider well the Caſe, and give a tolerable Reſolu- 
tion of it. Tis this; One Week the States depoſe a Law- 
ful King ; the next they place Another on the Throne ; 
the third they recognize him: The Difficulty is, how 


have the ſame States a Lawful Power to recognize and 


promote, if they have none to depoſe ? Tis in vain to 
diſtinguiſh without a Difference ; it ſeems abſurd to make 
the ſame Power Null when it pulls down, and, when it 
ſets up, Valid. Refiftance, Depofition, Promotion, Re- 
cognition begin, advance, and finiſh Revolutions. Con- 
ſent of the States and People legitimate All, or Nothing, 
The proper Way therefore of reſolving Difficulties, 1s 
to begin with the firſt Acts; to examine whether Refi- 
ſtance and Depoſition are lawful ; then to conſider, whe- 
ther Subjects (ſuch are the Three Eſtates) have a Moral 
Power, by their own Conſent, to diſcharge themſelves 
from their Allegiance to one King, and to give Regal 
Authority to another: If their Conſent abſolves them, 
they have a Lawful Power. of Depofing ; if not, their 
Conſent is unlawful, and void ; 'and hath no Moral Ope- 
ration : It can neither deprive one King of Regal Au- 
thority, nor conferr it on another. | 
Fifthly, Since the Law hath declared, (a) T bat neither 
both, nor either of the Houſes of Parliament, have a Legiſla- 
tive Power, without the King; it is hard to underſtand, 
how the Three Eſtates can give a Legiſlative Authority, 
which they have not, to a King, who hath it not; and 
that their Conſent, which is no Law, can make a Law- 
giver, and become a Law to all the Subjects, by laying 
the Obligation of Allegiance on them. Hitherto Men 


(4) 13 . 
2. C. 1. 


have been perſuaded, that the Effect can have no more 


Power, 
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Power, than the Cauſe; and that none can give that, 
which he hath not. 75 un 

Sizthly, Whereas Sovereignty is deny'd to Oliver, be- 
cauſe he had not the Conſent of the Three Eſtates of the 
Realm; this may raiſe another Difficulty : For if one 
of the Eſtates is excluded, (as in a Neighbouring King- 
dom) then it ſeems, in the Doctor's Opinion, that a King 
ſo made hath in that Kingdom no Right to Sovereign- 
ty, and is not truly a King for the Time being : The Con- 
ſtitution, as to the Three Eſtates, in both Kingdoms, 
was the ſame; and it is hard to find a Reaſon, why if 
one Eſtate is lawfully excluded, ſo may not another; 
the Temporal, as the Spiritual. Peers; for both have 
the ſame Right by the Conſtitution; and if Two of the 
Three may be excluded, ſo a Part of the Third, and fo 
another Part, till the Three Eſtates are brought to a 
Rump, which may be alſo leflen'd, and at length whol- 
ly excluded; and fo this Tail of a Diſtinction, by 
plucking out all the Hairs, will be reduced to nothing. 

| Seventhly, Tho' Oliver had not the Conſent of the 


A 


Three Eſtates Lawfully aſſembled, yet all the Eftates, and 


the whole Body of the Kingdom liv d quietly and peace- 
ably under him; paid him Taxes; receiv'd Juſtice and 
Protection from him. He affirmed in a Speech to his 
firſt Parliament, That the Army, the City of London, 
all the Judges, Sheriffs, and Juſtices of Peace, the 
Grand Juries of ſeveral Counties, nay all the People o 
England had own'd him. The Majority of the Knights, 
Citizens, and Burgeſſes, elected by the People in his 
two Parliaments, fign'd a Recognition of him: His 
Eſtabliſhment was ſo notorious, that all the Princes and 
States of Europe acknowledg'd him by Ambaſſadors. 
What follows? If the main diffuſive. Body of the People 
of England own'd him; this is ſurely equivalent to any 
Recognition of the Body Repreſentative, or of the Three 


Eſtates; and the Whole being greater than a Part, the 


Authority of the Whole is greater in Proportion: The 
Conſent of a whole People is of greater Value, than the 
Conſent of a Senate. But it cannot be deny d, that it 


conferrs at leaſt as much Authority, according to the 


Law of Nature, and the Practice of Nations; and the 
Law of England, as is ſaid, hath no where declar'd, That 
the Conſent of Parliament can make Kings for the Time 


being, 
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being, orthat in King-Making the Repreſenters have more 
Authority, than the Body repreſented. 


Eighthly, The Doctor himſelf, who excludes Olizer, 
becauſe he had not the Conſent of the Three Eſtates, 
hath employ'd two Chapters in his View, and as many 
in his Defence, to prove, that Subjection is due to Sove- 
reign Power in Poſſeſſion, by our Saviour's Deciſion a- 
bout Tribute, and by the great End and Deſign of Go- 
vernment, He faith, that our LORD doth determine the 
Lawfulneſs of Subjection to the Roman Emperor, for this one 


Reaſon ; namely, that he was in Poſſeſſion of the Government. 


Subjection here muſt ſignify the whole Duty of a Subject 
to a Sovereign; or it ſignifies Nothing in this Diſpute : 
And thus had Oliver a good Title to it; for he coin d 
Money, and was as much in Poſſeſſion of Sovereignty in 
Britain, as in Rome Tiberius. And King Charles in Exile 


Defence, p. 
139, 134. 


could not afford the Subjects of England any of the Benefits of Peſence, p. 
Government ;_ he could neither defend himſelf, them, nor his 


Right to govern them. The Subjects therefore, according 
to the Doctor, were diſcharg'd from their Allegiance to 
the King who could not, and were bound to pay it to 
the Protector, who could, and did protect them. And 


if this is agreeable to the great End and Deſign of Govern- 


ment, it is agreeable to the Law of Nature. Suppoſe 
then, that Allegiance was not due to Cromwell! by the 
Law of England; it was due by the Will of Gop, Natu- 
ral and Reveal d; by the Command of CHRIST, and 
the Laws of Nature; Laws ſuperiour to the Law of 
England. If the Eternal Word hath ſpoken and decided, 
what Need of conſulting the Oracles of Engliſb Law? 
If the Law Eternal of all Government requires Alle- 
giance to Poſſeſſors, what Need of the Three Eftates to 
Authorize it? Poſſeſſion alone ſuffices; and according 
to the Doctor, Allegiance was due to Cromwell, for this one 
Reaſon ; namely, that he was in Poſſeſſion of the Government. 
Trus it appears, that the Doctor, againſt his own 
Reaſons, gives Cromwell a Right to Subjection; and it 
appears not, that his Three Reaſons have diſpatchd him: 
His Uſurpation is ſtil] in full Force againſt the Doctor's 


Syſtem, and evidently refutes it; for if it requires Al- 


legiance to Cromwell, to every one that gains Poſſeſfion; 


it muſt be confeſſed, that the Royaliſts, who adher'd to 


the King againſt Oliver, were Rebels againſt the Ordi- 
D | 
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nance of Gov, were Tranſgreſſors of the Law of Na- 
ture, and the Command of CHRIST; and that there 
never was, nor can be any Uſurpation ; for that implies 


Poſſeſſion, which, according to the Doctor, is a Divine 


Right to Government. 
Bur the true State of the Controverſy between the 


Doctor and his Adverſaries, is, whether the Kingdom 
of England be, of Right, Hereditary? or, whether it be- 
longs, of Right, to every one, who gets Poſſeſſion? whe- 
ther the Kingdom appertains to Lawful Heirs, or Actual Poſ- 


ſeſſors ? The Diſtinction between Poſſeſſors by Force, 


and by Conſent, hath no Ground in Fact and Hiſtory ; 
for all Poſſeſſors, not Hereditary, have been always ſet 
up by Force ; Conſent of States and People hath follow- 
ed; and it is morally impoſſible, it ſhould be otherwiſe : 
They who promote, aid, or gain by a Revolution, will 
conſent willingly, and all others by Neceſſity; tho' in 
all Invaſions of Sovereignty in England, the Majority of 
the Nation hath been againſt them ; yet the Leſs Party 
being ſtronger by the Poſſeſſion of Power, hath forc'd 
the Conſent of the Greater. Conſent therefore is the Ef- 


fect, not the Cauſe of Poſſeſſion; which cannot be made 


Preface to 
Defence, p. &. 


Morally Good by the Evil it produces; nor ceaſe to be 
Evil, as long as it is Invaſion of the Undoubted Right of 
the Lawful Heir. The only Queſtion therefore is, 


Whether Inheritance, or Poſſeſſion, is by the Conſtitution 


the true Right to the Engliſs Monarchy ? 
T 1s true, the Doctor acknowledges in plain Words, 


Elective: But what Kind of Inheritance can he mean 
conſiſtently with himſelf ? 

Firſt, He aſſerts, that the Inheritance may be limited by 
Parliament. This I will not diſpute; but it follows, 
that it is an Inheritance which may be taken from one, 
given to another, as often as the Parliament pleaſes ; 
which ſeems to be an Inheritance very different from 
what 1s uſually underſtood by Hereditary Monarchy ; 
for it is truly Elective, ſince the Parliament chooſes, or 
may chooſe the Succeſſor always: And it is more Elective 
here, than in other Elective Kingdoms; for in all others 
the Elected have a Right for Life; in this a new one 
may be elected every Seſſion. TIE 
* Secondly, 


That the Crown is Hereditary ; and he denies it to be 
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Secondly, He maintains farther, That a King plac'd on Dæ p. 105. 
the Throne by the States of the Realm, is a True and Lawful 
King for the Time being. He requires not, that his King 
ſhould be of the Royal Family; he plainly declares, 
That if Cromwell had had, what he had not, the Conſent of PF. p. 104. 
the Three Eſtates, he would hade been, what he was not (a), a (4) The Pe- 
King for the Time being, with Legiſlative Power. Thus T es“ 
the Two Houſes, without a King, can chooſe to this He- »bs d, 
reditary Kingdom, and place on the Throne what Perfon Bur enu 
they pleaſe, Richard Rich, Oliver Cromwell, or one of any Hach che $- 


. licitor, that 
other Family: 3 


Thirdly, He affirms, (b) That either Queen Mary, or come 
Queen Elizabeth, one or both, were Illegitimate, and yet depeſe him, 
had a Lawful Title. But (c) a Baſtard is of Blood to none vdH 
in Law, Nullius Filius, and therefore cannot Inherit, Thus, -« 2 co 
according to the Doctor, this Hereditary Crown is the Ene f. * 
Lawful Inheritance of thoſe, who in Law have no Fa- 4) &. Herb. 
ther, and therefore cannot Inherit. 1 

Fourthly, He affirms farther, That it is our Saviours, "ous ws 
Doctrine, that Subjection is due to Poſſeſſion, and by Ire — 
the Law of Nature to Protection: The Hereditary %%% L, 
Kingdom may therefore be Rightfully enjoy'd by a TT 
Commonwealth, a Rump, a Committee of Safety, or 
any other Power, that can get Poſſeſſion, and afford 
Protection. Such is the Doctor's Hereditary Crown; 
if we collect his ſcatter d Limitations, tis an Inheri- 
tance ſubject to perpetual Election of a King and Par- 
liament, of the I wo Houſes alone; it may go to any 
Family, to no Heirs, to a Commonwealth, to any 
Power whatſoever. 

TRE Doctor, in his Views, could not avoid ſeeing evi- 
dent Proofs, that the Crown of England was Hereditary ; 
therefore he acknowledg'd it Verbally, and deny'd it 
Really, as utterly deſtructive to his Syſtem of Pofleſ- 
fion. He may underſtand Words as he pleaſes: But all 
other Writers of all Nations, and the Generality of all 
Men, underſtand by an Hereditary Crown, a Monarchy 
entail'd on one Family, and deſcending ſucceſſively to the Li- 
neal Hirt of it. Such are the Monarchies of France, 

Spain, Portugal, Sweden, Denmark, Hungary, and all o- 
ther Hereditary Dominions in the World; ſuch is the 
Engliſh Monarchy, govern'd ſucceffively above Nine 
Hundred Years by the ſame Royal Family, which (faith 


a great 
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Stillingficet, à great Author) I believe hath the Advantage, in Point of 


Orig. Brit. 
Pref. p. 72. 


Antiquity, above any other in Europe, and, as far as we know, 
in the World. But if the moſt ancient Hereditary Family 
in the World, hath not a true Right of Inheritance; if 
Preſcription of Nine Hundred Years 1s Nothing againſt 
new Poſſeſſors; there is ſurely no Right to Government 
at all, nor any true Right of Inheritance, Publick or 
Private; but every thing is every Man's; and Right, 
Preſcription, Property, are Sounds without Significa- 


tion. 


Bu r there have been many Interruptions in this Li- 
neal Succeſſion; ſome of them were made by the Ceſſion 


of the next Heir; others by Teſtaments, which were 


thought to give a Lawful Right; others by Conqueſt; 
and others by a falſe Pretence of Inheritance: But Right 


hath been always pretended; and all notorious Violations 


of Right were condemn d at the Time by all good Men, 
and rejected after by the whole Nation; which hath al- 
ways reſtor d the Rightful Heirs, as ſoon as it could 
ſhake off the Yoke of Conquerors and Intruders. The 
Species of Things is determin'd by their conſtant Na- 
ture, not by accidental Changes, how frequent ſoever : 
There have been many Changes in the Succeſſion of 
England : Armies have ſet up Kings, who had no Right 
of Inheritance; Parliaments have confirm'd them ; other 
Armies have dethron'd ; other Parliaments have attaint- 
ed them; and have declared the Entails of Parliaments 
Null. There have been divers Temporary Conſtitutions, 
if ſo they may be calld ; as the Conſtitution of Con- 
queſt, of Kings by Election, of Sovereignty in the Two 
Houſes, of a Commonwealth, and laftly, of Prote- 
ctors; every Power in Poſſeſſion hath been the Conſti- 
tution. But the Seeds of theſe Conſtitutions fell upon a 
Rock ; forthwith they ſprung up and flouriſh'd ; but be- 
cauſe they had not Root, they witherd away ; none of 
them liv'd ſo long, as to gain the Title of Preſcription ; 
one or two grew up to Maturity, and died ; the reſt pe- 
riſhd in their Infancy. The Tree of Hereditary Right 
hath been ſeveral Times cut down to the Ground ; but 


| the Stump of the Roots in the Earth hath grown up again, 


and hath reached unto Heaven, The Kingdom hath been 
ſure, and the Nation hath been convinc'd, that the Hea- 


vens do rule. | 
AFTER 
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Ar TERM the Norman Conqueſt, when the Govern- 
ment was quietly ſettled under Henry I; all the great 
Men of the Kingdom bound themſelves by Oath, to 
the Succeſſion of Maul his only Heir, to whom alone (as 
a good Hiſtorian affirms) the Lawful Succeſſſun was due Malinsb. | 
from her Grandfather, Uncle, and Father, all Kings; and from _=_ ug 
ber Mother's Race for many Ages paſt. By her Right ſuc- Gi foli fe. 
ceeded Henry II. her Son, from whom all the Royal Fa- fm fe- 
mily is deſcended; and He and all his Succeſſors, for cſv, ab 
above Five Hundred and Fifty Years, have enjoy d or ale, part 
claim'd the Crown by Hereditary Right; even thoſe who Regibu,% 3 
had it not, did claim it; as J7obn, Henry IV, Richard III, nere multi 
Henry VII: which ſeems an evident Proof, that our Con- Jie cult 
ſtitution is Inheritance. In Morality tis thought a good 
Proof of the Natural Diſtinction between Right and 
Wrong, that the Worſt of Men pretend to Juſtice, and 
would preferr Right, if by it they could compaſs their 
Defires : There have been often Competitors in Poland, 
about the Right to the Kingdom ; All have claim'd by 
Election: The Conſtitution of Poland is therefore Ele- 
ctive. The Kings of England, who had not Hereditary 
Right, have claimd it for many Ages ; never was any 
King in England, who would not have preferr'd Heredi- 
tary Right to all other Titles; the Conſtitution of Eng- 
land is therefore Hereditary : But if Poſſeſſion is Right; 
Birthright, and all other Rights are Songs and Fa- 
bles. 
Bur if Preſcription of Nine Centuries, if the conti- 
nual Claim of Five Hundred and Fifty Years be nothing ; 
what other Proof can be found more convincing ? Theſe 
Titles are indiſputable in all other Hereditary Domi- 
nions; and a hard Undertaking it is, to perſuade thoſe, 
who will not be perſuaded. However, reaſonable Men 
may bear it, if Attempt is made to convince them by a 
Novel Law, and a Modern Conſtitution. 
Ar Hereditary Titles, that were ever Receiv'd in 
this Iſland, were united in the Perſon of King James 1. 
The Three Eſtates in Parliament acknowledging this to 4 ke. 
be an ineſtimable, and unſpeakable Bleſſing, with the Sacri- 1 K. James, 
fice of their unfeigned and hearty Thanks to Almigbty G o D, l.. 
and L wn Knees of their Hearts, with this and -much 
more Preamble, they humbly 8 the King's bly : 
table 


\ 
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table Right, and their own moſt- conſtant Faith and Obe- 
dience to his Majeſty, and his Royal Progen 
Txxy declare, That immediately, on the Deceaſe of 
Queen Elizabeth, the Imperial Crown of England did de- 
ſcend to his Majeſty. ; | 
Tux acknowledge, That his Right to the Crown 
is Inherent Birthright, and Lawful Succeſſion, as being Line- 
ally, fy and Lawfully next, and Sole Heir of the Blood 
Royal of this Realm. 
To this Right they faithfully ſubmit, and oblige them- 
ſelves,” their Heirs, and Poſterities for ever, until the laſt 
Drop of their Bloods (their own, and all their Heirs for 
ever) be ſpent. 4 s 
Try beſeech his Majeſty to accept the ſame, as the firſt 
. Fruits, in the High Court of Parliament, of their Loyalty and 
Faith to his Majeſty, and to his Royal Progeny, and Poſterity 
for ever. 3 | 5 
Tuev preface all this by affirming, That they are 4 
bounden thereunto by the Laws of Go p and Man. J 
| To put out of all Doubt the perpetual Obligation of l 
this Law, in the Intention of the Legiſlators, they enact 4 
it, as a Memorial to all Poſterities, among the Records of Par- 2 
liament for ever to endure. © 0 
Wäuar Law for the Declaration of Right can be 
found, in all the Codes and Pandects of the World, 
more expreſs, more full, and comprehenſive? How 
could they bind more ſtrongly, themſelves to the King, 
their Heirs to his Heirs, their Poſterity to his Poſterity 
for ever? They make the Hereditary Right, and the 
Obligation of the Subjects to it, as far as they can, im- 
mutable, and eternal: They affirm, it is eſtabliſh d by 
Law Divine, and Humane: The Right to the Crown is 
not Poſſeſſion with or without Conſent; it deſcended to 
King James before Poſſeſſion, at the Inſtant the Queen 
died ; ſo it is to deſcend by this Law to His Heirs for ever: 
The true Right is (not Poſſeſſion, but) Inherent Birthright, i 
Lineal Succeſſion. Other Perſons were then living, 
of the Royal Family; but the Neat is declar'd to be the 
Sole Heir: The Crown is appropriated to the Nezt 
Heirs of the Royal Family for ever: The Three Eſtates 
vow Obedience and Loyalty to the King, and his Heirs 
by Lineal Deſcent; they debarr themſelves and their 
e io Poſterity 


, 
2 
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Poſterity from paying it to Others: They devote their 
bwn Blood, the laft Drop of it, and all the Blood of their 
Heirs, to maintain the Lawful Succeſſion againſt all Op- 
poſers: And to this Eternal Duty they are bound by the 
Laws of Gov and Man. The Vows and Acts of Fa- 
thers are ſuppos d to bind their Poſterity: The Three 
Eſtates preſume, that they have a Power to bind Theirs; 
They affirm in this Recognition, That the Court of Par- 
liament is the whole Bach of the Realm; The Politic Body 
is the ſame Now as it was then; and every Member of 
it hath in Effect made the ſame Recognition ; ſo that this 
AR, till the Society hath revok'd it Lawfully, lays the 
ſame Obligation on every Member of the Society, as if 
he had Perſonally conſented to it. This Act is an Ori- 
ginal Contract, made with the Firſt King of this Line, 
and with his Poſterity ; the whole Nation obliges it- 
{elf therein to the Heirs of this Family for ever; if be- 
fore this Act of Recognition there were Diſputes about 
the Right of Succeſſion, here they are ended: After 
this Law, there cannot be any reaſonable Diſpute, to 
whom the true Duty of Allegiance is due, by all Laws, Rea- 11 Hen. 5: 
ſon, and good Conſcience ; for here it is declared, That the 
Three Eſtates, and all the Realm, are bound by the Laws 
of Go p and Man, to pay it to the Lawful Heir in the 

rder of Succeſſion. | | 

Ax o here it may be remembred, that the Right of 
Inheritance, eſtabliſhed ſo fully in this Act of Recog- 
nition, is again more briefly, but as effectually decla- 
red in the Act of Charles II. wherein it is affirmed, 12 Car. 2 
in Oppoſition to all Uſurpations, That the Imperial 
Crown of theſe Realms, appertains by Juſt and Un- 
doubted Right, to the King, and to his Heirs and Law- 
ful Succeſſors. As the undoubted Right was in King 
Charles; ſo after him in his Lawful Heirs: As the 
Crown appertain'd by Law to him, when he was out 
of Poſſeſſion; ſo it muſt be underſtood to belong to his 
Heirs and Lawful Succeſſors, if they ſhould be out of 
Pofleffion alſo. By the Act of King James, Birthright 
1s declard to be the perpetual Right to the Crown : 
In this Act of Charles II. it is affirmd to be the un- 
doubted Right, even when others are in Poſſeſſion. 
Neither of theſe Acts are expreſly repeal'd; and both to- 
gether ſeem to make an impregnable Proof, that Heredi- 
n tary 
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tary Right was by Law the only Right to the Crown of : 
England. | : 

GAINST the poſitive Determination of Law, tis 
in vain to object the Pleadings of Apprentices in Law, 
and even the Sayings of great Lawyers, diſprov d by 
great Lawyers, arid contradicted by themſelves in their 

1 undoubted Works. In a Fre Caſe debated and reſolved 

[ ) Speech of by a Lord Chancellor an Twelve Judges, (a) the Rules 
1 -  Chencelor El. of Succeſſion, in Caſes of the Crown, are cited as known 
[ | — % Principles and Maxim, of the Common Law, againſt 
8 Poſtrati, which there never hath been, nor ought to be an . 
f ß ia. Deſcent is affirm'd to be an (5) undoubted Title made by 

| p. 68. Law ; And Allegiance is declared to be due, not to the 


fk (c) Ibid. (c) Crown or Kingdom, but to the King, even. when he is 
| 17% (d) driven out of bis Kingdom. If Lawyers notwithſtand- 
i Ellefnere ing will contradi& the Principles of Law, the Right of 1 
N cis Bacon, Deſcent, and Duty of Allegiance, can their Contra- * 
| te Weir diction deſtroy them? The Sayings and Sentiments of 4 
F ; Lawyers muſt be judged of by Law, which is the 


1 


* 


1 ty, this Diſpute can have no Determination; the Opi- 
6 nion of Lawyers can neither indemnify Men in this 


1 ther. | 

1 Much leſs is this Controverſy to be determin'd 

| by Facts and Precedents, which, how frequent ſoever, 

6 muſt be juſtified by Law: For Actions are not Law- 

ö | ful, becauſe they are done and recorded; but becauſe 
| E they are conformable to Law : And it is certain, that 
| 


Injuſtice, publick and private, hath more Precedents, 
and fills Hiſtory more, than Right and Juſtice. King 
Stephen enjoy'd the Kingdom by Perjury, Fraud, and 
Violence; Edward II. was depos'd, and cruelly mur- 
\ derd; Edward III. a Minor, was ſet on his Father's 
3 Throne before his Time; —_—_ IV, contrary to his 
| Oaths, and his Engagements with his own Party, de- 
pos'd and murder'd his Sovereign, and afſum'd his 
Crown; Richard III, befides many other Horrible Mur- 
ders, kill'd the King and his Brother, and took their 
Inheritance; Henry VIII. fix d and unfix d the Succeſ- 
6 ſion, as ſuited his Luſt and Pleaſure: A Parliament 

ol rais d a Rebellion againſt the beſt of our Kings, by his 
. own 
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own Authority; a Part of it Depos'd and. Murder'd 
him: A Commonwealth was ſet up; and an Officer 
aſſum'd the Sovereignty, and tranſmitted it to his Son 
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and Heir: Theſe were Impious and Tragical Actions, 


of which the Actors have been, and are, and will be 
condemn d, by all good Men for ever. Dr. Higden can- 
not poſſibly approve them; yet by ſeveral of theſe, and 
ſuch Precedents as theſe, He juſtifies his Opinion, 
That Poſſeſſion. with Conſent is Right: Tho' the Poſſeſ- 
fion hath been extremely wicked, and the Conſent to 
Wickedneſs extreme Iniquity. He could find no Pre- 
cedents, in which there was not a long Chain of Wic- 
kedneſs; Perjury, Rebellion, Invaſion, Depoſition, Mur- 
der, and Poſſeſſion; he hath collected out of Hiſto- 
ry the greateſt Crimes, and call'd them the Conſtitu- 
tion: The Bulk of his Proof is, That there have 
been unjuſt Poſſeſſions, juſtify d by Pretence of Con- 
ſent and Law, which ever have been, and will 
be the Effects of unjuſt Power and Poſſeſſion. A Di- 
vine might have conſider d, what hath been often ur- 
ged, and ſeems unanſwerable; That Unjuſt Poſſeſ- 
ſion obliges to Repentance and Reſtitution And that 
no Man can have a True Right to what he is bound to 
Reſtore ; nor can others be oblig d to Maintain him 
in it. N > 

Tus Doctor, no doubt, had. read and conſider'd 
The true and exact Hiſtory "of the Succeſſin. If that 
Hiſtory is not what it pretends to be, the Doctor would 
have oblig d the World by refuting it; but if it be 
really true and exact, as it is generally efteem'd to be; 
it is undoubtedly a full Refutation of the Doctor's 
Opinion: Here it hath been Attempted to prove, that 
his Opinion makes the moſt unjuſt Poſſeſſion (as was 
Oliver's) rightful; and deſtroys the Hereditary Right, 
ſo long Eſtabliſh'id by the Conſtitution ; and if the 
Doctor hath not ſufficiently guarded his Opinions 


By Dy. Bra⸗ 
dy, printed 
An. 1681. 


againſt theſe Objections, they ſeem evidently to Over- 


throw it. | 

Bur becauſe Books not particularly Anſwer'd, are 
boaſted as Unanſwerable : And becauſe it may be 
of Service to the Publick, and to Truth itſelf, to 


vindicate our Law and Hiſtory from the Miſtakes | 
| F | 


of 
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of the Reverend Doctor, the Author of the following 
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Work hath taken the Pains to follow him thro? all 
his Labyrinth: And, to make the Way thro' it more 


_ eaſy, he hath examin'd, in the Order of Time, all 


the Hiſtorical Facts produced by him; hath refuted 


his Arguments and Comments upon them, and recti- 
' fy'd his Errors about the Engly/h Conſtitution : And the 


beſt Commendation of this Treatiſe is, to defire the 
Reader impartially to examine it. 


THE 
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l 
HEREDITARY RIGHT 


OF THE 


Crown of England 


ASSERTED, Oe. 


HE Doctors Deſign is to prove, 
Ibat, by the Conſtitution of England, 
COnPESARTRES whoever is fully poſſeſs'd of the 
r Crown and Government of it, has 
an undoubted Right thereby to be 
acknowledg d and obey d as a Law- 

ful King; that is, he manifeſtly af- 
firms, That whoever is King de 
Fafto, is by Conſequence King de Jure too. And in 
his firſt Chapter, he undertakes the Defence of this 
Doctrine, from the known Cuſtoms, and uninterrupted 


Practices; that is, from the Common Laws of the Realm. 
Let us now ſee, how he manages his Argument. The 


People of England: (faith he) always ſubmitted and took 


Oaths of Fidelity to the Thirteen Kings, who from the Can- 
queſt to King Henry VII. came to the Throne without Here- 
ditary Titles, as well as to the Siz HerediteryKings, who 
reigned in that Period; and this ſo univerſally, that I don't 
know, there are any Non-Jurors to be found in thoſe Reigns. 

B Hereditary Kings, it is here evident, the Doctor 


means only ſuch, as held the Crown by Frezimity of 


Blood; and conſequently by thoſe, whom he affirms to have 
had no Hereditary Right, we are r — 
plac 
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placed themſelves in the Throne, when others, who 
had a nearer Relation to it by Deſcent, were living. 
But the Doctor ſhould have known, that the Word 
Hereditary had a different Signification, than what he 
has aſſign'd to it, in our Ancient Writings: For Wil- 
(a) Ke his liam the Conqueror (a) ſtyles himſelf King Edward's Heir; 
Dia, and calls the Crown of England his Inheritance : And his 
Dirt. Epi. Son King Henry I. (b) affirms, That his Father ſucceeded 
FE) See bis by Right of Inheritance ; and the ſame Aſſertion may be 
Go in met with in (e) Guil. Pictavienſis, and (d) Ordericus Vitalis. 
Nee:onEad- Why therefore muſt the Conqueror be expunged out of the 
fee Liſt of Hereditary Kings, when there is ſo good Autho- 
GL rity to keep him in? Surely He very well knew, as did 
= the Hiſtorians cited upon this Occaſion, that he was not 
the next of Kin to King Edward; and yet we ſee, they 
did not think it an Abſurdity to maintain his Hereditary 
Title: Nor certainly is the Doctor ignorant, that 
many of his Friends. have lately taken it very ill, that 
the Word Hereditary ſhould be appropriated only to ſuch, 
as ſucceed by Proximity of Blood. The Truth is, a Suc- 
ceſſor by Will is an Heir in the Language of the Civil 

Law; and therefore William the Conqueror, claiming by 
the Teſtament of King Edward, might juſtly be ſaid to 
have an Hereditary Title: But this is a Point I ſhall not 
much contend for; and therefore if the Doctor thinks 
fit to infiſt upon it, I am willing to allow him his Ca- 
talogue of: Non-Hereditary Kings, in the Senſe he is 
pleaſed to underſtand that Expreſſion © But then he muft 
pardon me, if I think this Conceſſion will do him no 
manner of Service. For it 1s here preper to remember, 
| what the Doctor thought fit for his Purpoſe to acknow- 
OT. ar. ledge in his (e) Defence; That the Queſtion between him 
and his Adverſaries, is about the Duty of Subjects, whether 
they are to pay their Allegiance to all Princes, that can fix 
themſelves in the Throne, or. only to thoſe, who are 

Lawful Kings, independently of their Poſſeſſion. The 
firſt they deny; and the latter only they think capable of 
a Defence: But ſurely they do not allow it to be a juſt 
Conſequence” from this Poſition, That they muſt never 
ſubmit to Princes, whoſe Titles are not ſupported by Prio- 
rity of Birth, or Nearneſs of Blood; which yet the Doctor 
takes for granted, and builds upon, as an unconteſted 
== re Os Principle 


Crown of England aſſerted, &c. 


Principle throughout this whole Controverſy. I muſt 

Leave therefore to ſay, that he has very inauſpi- 
ciouſly, at the Entrance of his Diſcourſe, miſtaken the 
true State of the Queſtion ; for inſtead of proving, that 
the People of England have all along own'd the Authori- 
ty of Princes, who had no other Title, but what they 


deriv'd barely from Poſſeſſion; which was his only pro- 
per and neceſſary Bufineſs ; he has been pleaſed to amuſe - 


his Reader with an Aſſertion, (the Truth of which was 


never yet called in Queſtion) That many of our Kings, 
ſince the Conqueſt, were generally efteemed Rightful 


Succeſſors, tho they were not the next Heirs, by Blood, to 
the Crown. 

I wourD explain myſelf a little more particularly 
upon this Article; becauſe I find it has been thought of 
Moment by the Friends to the Doctor's Hypotheſis. He 
is pleaſed to affirm, That the People of England: always 
ſubmitted and took Oaths of Fidelity to the Thirteen Kings, 
who, from the Conqueſt to Henry VII. came to the Throne 
without Hereditary Titles; that is, who were not Heirs 
by immediate Deſcent to the Crown ; and from thence 
he draws this Concluſion, That whoever is in the 
Throne, has, for that ſole Reaſon, though he ſhould 
be deſtitute of all other Pleas and Pretences, a ſufficient 
Right to the Obedience of the Subjects. But ſurely 
this Conſequence cannot poſhbly be admitted; unleſs it 
is allo evident, that where a Title by Birth is wanting, 
that Defe& can no otherwiſe be ſupplied, but by Poſſeſ- 
fron: For if it ſhould appear, that much better Reaſons 
may be aſſign'd for this Obedience, which was paid to 
the Doctor's Non-Hereditary Kings; he will then be 
forced to confeſs, that his Argument has fallen ſhort 
of his Purpoſe. I would therefore intreat him to conſi- 

der, Firſt, Whether in this Hereditary Monarchy of Eng- 
land, there was not anciently a Power in the Crown, to 


interrupt and limit the Lineal Succeſſion, by the Exclu- 


fion of the Right Heir. Secondly, Whether the Conſent 
and Ceſſion of the Rightful Heirs, are not ſufficient to 
convey a Right to Princes, who wanted a Title by 


Proximity of Blood. And then, Thirdly, Whether it is | 


not poſhble, that the general Submiſhon and Obedience, 
which was paid to ſeveral of thoſe Thirteen Kings, who 

are ſaid by the Doctor to have had no Hereditary 
G Right, 
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The Hereditary Right of the 


Right, might be the ſole Effect of theſe Motives and 


Principles. 8 
Firſt, | ask, Whether in this Hereditary Manarchy of 
land, there was not anciently a Power in the Crown, 
to interrupt the Lineal Succeſſion, by the Excluſion of 
the Right Heir? The Doctor makes no Queſtion, but 
this has been an undoubted Part of the Prerogative of 
our. Modern Kings, with the Conſent of Parliament ; 
and affures us, () it was a Doctrine univerſally admitted 
by all Parties in Henry VIII's, and Queen Elizabeth's 
Reigns, Now I look upon this as a good Ground for 
Preſumption, that their Predeceſſors had the ſame Autho- 
rity ; for there is Reaſon to believe, that whatever con- 
fiderable Branches of Sovereignty have been exercis'd by 
Princes in theſe latter and declining Ages of the Mo- 
narchy, were as amply at leaſt, if not in a more emi- 
nent Degree, enjoy d by their Royal Progenitors. But 1 


need not rely upon Conjectures, when it appears from 


the Teſtimony of our Hiftorians, that it was the uſual 
Cuſtom, i. e. the Common Law, in the Times nearer 
the Conqueſt, for our Kings to diſpoſe of their Crowns, 
as they thought fit, without regard to Proximity of 
Blood; and their Method of doing this, was by their 
Laſt Wills and Teſtaments. (g) Dr, Brady has by ſe- 
veral Inſtances ſhew'd, that this is no groundlefs Opi- 
nion ; but if } miſtake not, he has omitted an Authori- 
ty, by no means to be forgotten upon this Occaſion : It 


is a Paſſage in Guil. PiFavienſes, (who had been Chaplain 


to the Conqueror, and is mention'd by Guil. Gemmeticen- 


ſes, and Ordericus Vitalis, as a Perſon of undoubted Cre- 


dit) in which he (/) tells us, That upon the Congueror's 
Landing, Harold ſent a Meſſenger to him, to inform 
him, that King Edward the Confeſſor, at the Time of his 


O See his Defence, p. 9, E 
Ce) Hiſtory of Succeſſion. Ethelwul- 
paucis ante mortem menſibus Te- 
ſtamentum fecit, in quo Regnum diviſit 
inter Ethelbaldum & Ethelbrithum Fi- 
lios ſuos. W. Malmsbur. de geſt. Reg. 
Ang. I. 2. c. 2. p. 22. Tunc juſſu Patris 


in Teſtamento, Athelſtanus in Regem ac- 


clamatus eſt, Idem ibid. L 2. c. 6. p. 27. 
(6) Guil. Pictayienſis, p. 200, The 
Nerds of Harold's Meſſenger to the Con- 
ueror. Hæc tibi mandat Rex Harol- 
Is Terram ejus ingreſſus es, qui fidu- 
ci, qui temeritate neſcjt. Meminit 


N qudd Rex Edwardus te Anglici 
egni Hzredem fore, pridem decreve- 
Tit, & quid ipſe in Normania de hac 
Succeſſione Securitatem tibi firmaverit. 
Novit autem jure ſuum eſſe Regnum i- 


dem, ejuſdem Regis Domini ſui dono, 
in extremis illius, fibi conceſſum. Ete- 
nim ab eo Tempore, quo B. Auguſtinus 


in hanc venit Regionem, communem 
gentis hujus fuiſſe conſuetudinem, Do- 
nationem, quam in ultimo fine ſao quis 
fecerit, eam ratam haberi. Quapropter 
de Terri juſte ſui cum Tuis te regredi 


poſtulat, &c. 
Death, 
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Crown of England aſſerted, &c. 
Death, bequeathed bis Crown to him ; and therefore whatever 


Claim the Duke of Normandy pretended to it, it could be of 


no Authority ; becauſe it had been the conſtant Practice in 
England, ever fence the Coming hither of S. Auguſtine, that 
Donations made at the Point of Death were always beld good 
and valid. From whence it is evident, that this Power 
of the Crown was univerſally (i) acknowledg d in thoſe 
Days; ſince the Claims of both Harold and the Conqueror 
were founded upon it; and the Diſpute between them 
was only, which Donation of King Edward ſhould have the 
Preference, without calling in Queſtion his Authority to 
make them, 


TI exocEeD now to the Second Query I would re- 


commend to the Doctor's Conſideration ; and that is, 
Whether the Conſent and Ceſſion of the Rightful Heirs, 
are not ſufficient to convey a Right to Princes, who be- 
fore had no Hereditary Title? This I take to be a Point, 
which the Doctor will not be forward to diſpute ; (k) 
for it was never. yet doubted, but Princes might part 
with their Rights, as well as common Subjects; and pre- 
ferr a private Lite, before the Burden of a Crown. And 
-when ſuch Refignations have been made openly, and the 
Subjects have had reaſon to believe them free, and bond 
fide, whether by direct and expreſs Terms, or by Actions, 
which ſufficiently implied them; the Poſſeſſor of the 
Throne, who is next in Blood, does then certainly ac- 
quire a Power and Authority, which ſufficiently juſti- 
fies all his Acts of Government. It is true, by the Judg- 
ment given in the Houſe of Peers upon the Claim of 
Richard Duke of York, it was declared, That the Refig- 
nations, without Conſent of Parliament, did not oblige 
the Makers of them; but this ſeems to have been the 
firſt Time, when this Doctrine was publickly eſta- 
bliſhd ; and therefore in all former Surrenders by the 
Right Heirs, it does not appear, that their Validity was 
ever queſtiond, though they were not performed in the 
great Council of the Kingdom. 


(i) Mezeray tells us, it was the ancient cauſe He, 5 King Richard, was adopted 
(ute for the Kings of France thus 10 as Heir. Holinſhead's Chron. p. 511. 
diſpoſe of the Succeſſion 2 their laſt Wills Y Similis eſt Quzſtio, an abdicari 
and Teftaments. At the End of Clothaire, 2 Regnum, aut jus ſuccedendi in 
2 Tit. Mœurs & Couſtumes. Thus King Regnum. Et quia pro ſe quiſque abdi- 
John pretended the Donation of Ri- care poſſit, non eſt duhium. Grotius 
chard 1; and Henry IV. challenged the de jure Belli & Pacis, I. 2. c. 7. ſc. 26. 
dale, not only by Gnqueſ,, bus alſe be- | 


AND 
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The Hereditary Right of the 


Right, might be the ſale Effect of theſe Motives and 


Principles. OT | 
Firſt, I ask, Whether in this Hereditary Monarchy of 
land, there was not anciently a Power in the Crown, 
to interrupt the Lineal Succeſſion, by the Excluſion of 
the Right Heir? The Doctor makes no Queſtion, but 
this has been an undoubted Part of the Prerogative of 
our. Modern Kings, with the Conſent of Parliament ; 
and aſfures us, () it was a Doctrine univerſally admitted 
by all Parties in Henry VIII's, and Queen Elizabeth's 
Reigns, Now | look upon this as a good Ground for 
Preſumption, that their Predeceſſors had the ſame Autho- 
rity ; for there 1s Reaſon to believe, that whatever con- 
fiderable Branches of Sovereignty have been exercis'd by 
Princes in theſe latter and declining Ages of the Mo- 
narchy, were as amply at leaſt, if not in a more emi- 
nent Degree, enjoy d by their Royal Progenitors. But 1 
need not rely upon Conjectures, when it appears from 
the Teſtimony of our Hiſtorians, that it was the uſual 
Cuſtom, z. e. the Common Law, in the Times nearer 
the Conqueſt, for our Kings to diſpoſe of their Crowns, 
as they thought fit, without regard to Proximity of 
Blood; and their Method of doing this, was by their 
Laſt Wills and Teſtaments. (g) Dr, Brady has by ſe- 
veral Inſtances ſhew'd, that this is no ground leſs Opi- 


nion; but if 1 miſtake not, he has omitted an Authori- 


ty, by no means to be forgotten upon this Occaſion : It 


is a Paſſage in Guil. Pifavienſes, (who had been Chaplain 
to the Conqueror, and is mention'd by Guil. Gemmeticen- 


ſes, and Ordericus Vitalis, as a Perſon of undoubted Cre- 


dit) in which he (4) tells us, That upon the Conqueror s 
Landing, Harold ſent a Meſſenger to him, to inform 
him, that King Edward the Confeſſor, at the Time of his 


(f) See his Defence, p. 9, &c. | quidlem, qudd Rex Edwardus te Anglici 
Ce) Hiſtory of Succeſſion. Ethelwul- egni Hzredem fore, pridem decreve- 
paucis ante mortem menſibus Te- rit, & quod ipſe in Normania de hic 
ſtamentum fecit, in quo Regnum diviſit Succeſſione Securitatem tibi firmaverit. 
inter Ethelbaldum & Ethelbrithum Fi- Novit autem jure ſuum eſſe Regnum i- 
lios ſuos. W. Malmgbur. de geſt. Reg. dem, ejuſdem Regis Domini ſui dono, 
Ang. I. 2. c. 2. p. 22. Tune juſſu Patris in extremis illius, ſibi conceſſum. Ete- 


in Teftamento, Athelſtanus in Regem ac- nim ab eo Tempore, quo B. Auguſtinus 


clamatus eſt, Idem ibid. I. 2. c. 6. p. 27. in hanc venit Regionem, communem 
(6) Guil. Pictayienſis, p. 200. The gentis hujus fuifſe conſuetudinem, Do- 
Wards ef Harold : Meſſenger to the Con- nationem, quam in ultimo fine ſao quis 
fecerit, eam ratam haberi. Quapropter 
; Terram ejus ingreſſus es, qui fidu- de Terri juſte ſui cum Tuis te regredi 
ci, qui temeritate neſcit. Meminit poſtulat, Kc. | 
| Death, 


Crown of England aſſerted, &c. 


Death, bequeathed his Crown to him; and therefore whatever 
Claim the Duke of Normandy pretended to it, it could be of 


no Authority ; becauſe it had been the conſtant Practice in 
England, ever fince the Coming hither of S. Auguſtine, that 
Donations made at the Point of Death were always beld good 


and valid. From whence it is evident, that this Power 


of the Crown was univerſally (;) acknowledg'd in thofe 
Days; fince the Claims of both Harold and the Conqueror 
were founded upon it ; and the Diſpute between them 
was only, which Donation of King Edward ſhould have the 
Preference, without calling in Queſtion his Authority to 
make them, | 


I exocEtD now to the Second Query I would re- 


commend to the Doctor's Conſideration; and that is, 
Whether the Conſent and Ceſſion of the Righeful Heirs, 
are not fuffictent to convey a Right to Princes, who be- 
fore had no Hereditary Title? ThisI take to be a Point, 
which the Doctor will not be forward to diſpute ; (k) 
for it was never yet doubted, but Princes might part 


with their Rights, as well as common Subjects; and pre- 


ferr a private Life, before the Burden of a Crown. And 
when ſuch Reſignations have been made openly, and the 
Subjects have had reaſon to believe them free, and bond 
fide, whether by direct and expreſs Terms, or by Actions, 
which ſufficiently implied them ; the Poſſeſſor of the 


Throne, who is next in Blood, does then certainly ac- 


quire a Power and Authority, which ſufficiently juſti- 
fies all his Acts of Government. It is true, by the Judg- 


ment given in the Houſe of Peers upon the Claim of 


Richard Duke of York, it was declared, That the Reſig- 
nations, without Conſent of Parliament, did not oblige 


the Makers of them; but this ſeems to have been the 


firſt Time, when this Doctrine was publickly eſta- 
bliſhd ; and therefore in all former Surrenders by the 
Right Heirs, it does not appear, that their Validity was 
ever queſtion d, though they were not performed in the 
great Council of the Kingdom. 


| (i) Mezeray tells us, it was the ancient cauſe He, 


diſpoſe of the Succ — their laſt Wills (&) Similis eſt Quæſtio, an abdicari 
and Teftaments. At the En 

2 Tit. Mœurs & Couſtumes. Thus King Regnum. Et quia pro ſe quiſque abdi- 
John pretended the Donation of Ri- care poſſit, non eſt duhium. Grotius 
chard 1; and Henry IV. challenged the de jure Belli & Pacis, I. 2. c. 7. ſect. 26. 
Realm, not only by „ bat alſo be- wo: 


AND 


L, King Richard, was adopted 
Cute for the wen of France thus 10 as Heir. Holinſhead's Chron: p 511. . 
ion 


d of Clothaire, — Regnum, aut jus ſuccedendi in 
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AnD thus I have made my Way to the next Que- 
ry Iwould propoſe to the Doctor; and that is, Whether 


it is not poſſible, that the general Submiſſion and Obe- 
dience, which was paid to ſeveral of thoſe Thirteen 


Kings, who are ſaid to have had no Hereditary Right, 
might be wholly occaſioned by theſe Motives and Prin- 
ciples? I am at preſent only concern'd for a bare Poſ- 
ſibility of the Influence of thoſe Reaſons in the Caſes 


in Queſtion; becauſe when once that is allowed, the 


Doctor's Conſtitution will ſtill remain to be proved; and 
conſequently we are not advanced one Step in our Diſco- 


veries of the mighty Virtue and Efficacy, which attends 


the Poſſeſſion of a Throne ; tho' we ſhould grant him all 


his Liſt of Non- Hereditary Kings, for which he ſo earneſt- 


ly contends. But tho'I might content myſelf with re- 
ferring this Matter to the Doctor's farther Conſideration ; 
and wait for better Reaſons, than he has yet produced 
for the Support of his Aſſertion; I ſhall in the mean 
while endeavour to ſatisfy him, that the Conqueror, and 


ſome of his Succeſſors, did not depend wholly upon their 
Poſſeſſion for their Title ; but had both thoſe Pleas on 


their fide, which J juſt now mentioned; viz. The No- 
mination of their Lawful Predeceſſors, and the Conſent 
of the next Heirs ; and if theſe were good Reaſons, up- 
on which a Claim to the Crown might be founded ; 
they were certainly ſufficient to juſtify the Subjects in 
paying them their Allegiance. 3 

I BEGIN with Villiam the Conqueror; and ſhall pre- 
ſume to affirm, That he was a Lawful King ; Firſt, Be- 
cauſe King Edward the Confeſſor had appointed him his 


Succeſſor, which in thoſe Days was thought a Legal 


Way of diſpoſing of the Inheritance of the Crown, as I 


have already ſhewed. . For the Truth of this Aſſertion 


I have all imaginable Aſſurance; ſince it is unanimouſly 
atteſted by all the Writers, who flouriſh'd in, or near the 


Conqueror's Reign. (I) Guil. Pictavien ſis tells us, That 
King Edward loved the Duke of Normandy as his Son, 
and did not only declare him his Heir, but obliged Ha- 

rold to ſwear to his Succeſſion. Ingulfus (who had been 


(J) Guil. Pi gavienſis, p. 191. R. Ed- mento confirmaturum Haroldum deſti- 


wardus Ducem Gulielmum Heredem navit, &c. Et vide p. 181, 191, 200, 
ſuum ſtatuit, quem loco Germani aut 205. | | 


Prolis adamabat; & ergo fidem Sacra- 
Secre- 
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Crown of England aſſerted, &c. 


Secretrary (m) to the Conqueror in Normandy, and was 
afterwards in great Favour with him in England) in- 
forms us, (n) That King Edward being much weakened with 
Age, and percerving Edgar Atheling to be unfit for the Royal 
T hrone, as well by the Qualities of his Mind, as thoſe of his 
Body, &c. appoints William Count of Normandy his Suc- 
ceſſor, and ſends Robert Archbiſhop of Canterbury into Nor- 
mandy, on purpoſe to acquaint him with it: And he aſſures 
us likewiſe, that Harold ſwore to maintain that AF of 
Settlement. The ſame thing is fully related by Wilhelm. 
Gemmeticenſis ( Hiſt. Norm. I. 7. c. 31.) who flouriſh'd in 
the Conquerors Reign. And Ordericus Vitalis, an Hiſtorian 
of good Credit, who lived in thoſe Times, agrees with 
theſe Writers in the Account he gives of this Matter; 
(J 2. p. 492.) (o). 1 forbear multiplying Citations to 
this purpoſe ; what I have already produced being a- 
bundantly ſufficient to ſatisfy thoſe, that are willing to be 
ſatisfy d, that we have the concurring Teſtimony of ma- 
ny unexceptionable Authors, to prove the Congueror's 
Right, by the Nomination of King Edward. Beſides, 
this was no raſh inconſiderate Act of the Confeſſor, nor 
the ſole Effect of his own Will and Pleaſure, without 
the Advice of his great Men and Counſellors ; on the 
other hand, we find it ratified by the expreſs (p) Aſſent 
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(„) Ingulf. Hiſt. p. 73, 74. & Ord. 
Vici kite Eccleſ. I meg 

() Ingulf. p. 68. Rex Edwardus 
Senio gravatus, cernens Clitonis Ed- 
wardi nuper defuncti filium Edgarum 
Regio Solio minis idoneum, tam corde 
quam corpore, 
multam malamque Sobolem quotidie 
ſuper terram creſcere, ad Cognatum 
ſum Wilhelmum Comitem Norman- 
nia animum appoſuit, & eum ſibi ſuc- 
cedere in Regnum Angliæ voce ſtabili 
ſancivit.—— Hinc R. Edwardus Rober- 
tum Archiepiſcopum Cant. (utpote Nor- 
mannum) Legatum ad eum à Latere ſuo 
direxit, Jlumque deſignatum ſui Regni 
Succeſſorem, tam debito cognationis, 
quam merito virtutis ſuæ, Archipræſulis 
relatu inſinuavit. Ad hoc Haroldus 
Major domiis Regiz veniens in Nor- 
manniam, ſe Wilhelmo Comiti, poſt Re- 
gis obitum, regnum "Angliz conſerva- 
turum juravit, &c. _ 

(0) 1 might have added more Teſti- 
monies out of Eadmerus, the Chron. Saxo- 
nicum, Brevis Relatio de Wilhelmo 
primo Rege, publiſh'd by S. Taylour, at 


Godwinique Comitis 


the End of his Book, about Gavelkind ; 
alſo from William of Malmsbury, &c. 
1 do not mention the Fragmentum ex Li- 
bro Cadonenſi de viti Gulielmi primi, 
printed by Mr. Camden in his Anglica 
& Normannica, becauſe it is indeed no- 
thing elſe, but a broken Tranſcript from 
Ordericus Vitalis, 4s will evidently 4 
pear to thoſe, who compare it with that Hi- 
ſtorian, Lib. 7. p. 647, 656, &c. Mr. 
Camden ( in his Epiſt e to Sir F. Gre- 
vill before his Anglica & Normannica) 
fancied it was a Piece of Quil. Pictavien- 
lis ; but that Miſtake was very excuſable, 
Ordericus being not then printed. 

( p ) Edwardus igitur Optimatum ſuo- 
rum aſſenſu, per Rodbertum Cantuar. 
Archi præſulem hujus delegationis Me- 
diatorem, obſides potentiſſimæ paren- 
telæ Godwini Comitis filium & nepo- 
tem ei direxit · Guil. Pictav. p. 181. & 
p. 200. He tells us, that the Con 


ſent this Meſſage to Harold, That he was 


declared Succeſſor by King Edward, non 
fine ſuorum Conſenſu, veriim Confilio 
Stigandi Archiepiſcopi, Godwini Comi- 
tis, Leurici Comitis, Sigerdi Comitis, 

qui 
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Ground it was, that we find the Co 
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of his Nobility, and the People of England ; and this was 
notified to the Duke of Normandy by the Archbiſhop of 
Canterbury, in a particular Embaſly for that purpoſe, as 
before obſerved. So that it muſt be looked upon as a 
publick Act of the whole Kingdom; and had all the 
Authority, which the deliberate Concurrence of the Peo- 
ple with the Deſires of the Prince, could poſſibly give 
it; and a better, I preſume, the Doctor will not think ne- 


ceſſary. And whoever well conſiders the Citations in 


the Margin, and takes notice of the Conquerors Appeal 
to the Laws of England for deciding the Quarrel be- 
tween him and Harold, cannot reaſonably believe, he 
would have put his Cauſe upon that Tryal, if the Con- 
ſtitution had not been manifeſtly on his fide. It may 
indeed be objected, that King Edward the Confeſſor, having 
no good Title to the Crown himſelf, could not convey 
one to the Duke of Normandy ; and this I readily allow, 
if by a good Title we are to underſtand Proximity 

Blood; which he moſt certainly wanted; for the Iſſue 
of Edmund Ironſide, Elder Brother to King Edward, had 
undoubtedly a better Claim in this reſpect, ſome of 
which were living in King Edward's Reign. But I de- 
fire it may be conſidered, that when the Confeſſor entred 
upon the Throne, the Iſſue of Edmund Ironſide were in a 
remote Country ; and that by no Fault of King Edward, 
who had been driven himſelf into Normandy by the ſame 
Violence, that forced them into Hungary. So that in that 
Juncture, when the Right Heirs were at a great Diſtance, 
their Conditions and Circumſtances utterly unknown ; and 
beſides it was hardly poſſible to give them Notice of the 
Vacancy of the Throne, or receive their Anſwer within 
any reaſonable Space of Time ; either there muſt have 
been no Government in England; or elſe it muſt be con- 
feſs d, King Edward had good Cauſe to take it upon him, 
having a Prior Title to any one elſe then in England. 
If it be ſaid, He was however an Unjuſt Poſſeſſor ; his 
Nephews by his elder Brother being living, to whom he 


qui etiam jurejurando ſuis confirmave - munnorum, frve fotiis Anglorum. Et 
rant, quod poſt Edwardi deceſſum me re- vide W. Malmsbur. L. 3, p. 56. Ingul- 
ciperent Dominum, &c. And upon this fus ſays, (p. 68.) That King Edward ap- 

pointed the Duke of Normandy ſibi ſucce- 
ppealing (ibid.) te the Engliſh Laws for dere in regnum Anglia ftabili voce. Et 
Jer ainſt Harold. Preſto ego ſum Ord. Vitalis, Lib. 2. p. 492. affirms, 
ad agendam cauſam contra Haroldum That this was dene Conientientibus An- 
in judicio, ſtve placet illi puxta Jus Nor- glis. - 


ought 
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ought to have refign'd the Crown ; I anſwer : That 
when Hiſtories are filent, it does not become private 
Men to be forward in paſſing Judgment on the Actions 
of Princes. The Authors who have tranſmitted to us 
an Account of Edward's Reign, ſay nothing upon this 


Subject; either that the Deſcendents from Edmund Iron- 


fide laid Claim to the Crown; or that King Edward diſ- 
covered any Inclination to do them Juſtice, at leaſt till 


27 


the (9) Eleventh Year of his Reign: But it may poſſibly G Flor: 


be unreaſonable from thence to inferr, that all that Time 41 
he was a wrongful Poſſeſſor; becauſe Caſes may be ſup- 
poſed of Princes, who for Want of Power and Oppor- 
tunity of doing Right to the Lawful Heir, are forced to 
endure the Burden of a Crown, which they would rea- 
dily and gladly eaſe themſelves of, upon a proper Occa- 
fion. As, when the Rightful Heir 1s a in a diſtant 


Kingdom, and perhaps at the Diſpoſal of a Foreign 
Prince, on whoſe Will and Pleaſure his Return to his 
Country chiefly depends. When the Poſſeſſor of a 


Throne has this to plead for himſelf, (which may be 
true of King Edward, for any thing that can be alledg d 
to the contrary) I may appeal to the ſevereſt Interpreters 
of the Actions of Princes, whether the Exerciſe of Roy- 
al Power in ſuch Circumſtances, can be charged with 
Uſurpation 3 or as ſome chooſe rather to expreſs them- 
ſelves, whether ſuch a Perſon is only a King de Facto. 
For it is not the bare Act of Seizing and Filling a 
Throne; but the Will of the Poſſeſſor, that muſt deno- 
minate him an Uſurper. He that invades another's 
Right, with an Intention to detain it from him, and a 
Reſolution never to reſtore it to the true Proprietor, is 
certainly guilty of the higheſt Injuſtice : But if he ac- 
cepts of a Crown, only that he may ſecure it to the 
Right Owner, and the better diſappoint the Defigns of 
his Enemies; moſt certainly he obliges him by a very 
extraordinary Act of Friendſhip. In a word, by the 
Character tranſmitted to us of King Edward, he had 
neither Ambition enough to defire a Crown, nor ſo great 
a Love for State and Grandeur, as to be unwilling to 
part with it. When Hardecnute died, and the People of 


igorn. p. 


6. Ed. 4% 


England wiſh'd for nothing more, than that Edward 1 4 
might be Succeſſor; it was not without (7) ſome Impor- de elt Reg. 


tunity, that he vouchſafed to be their King. And fince 13 


he 


I 
. 
— 


3 ——— — 


— 
> *. - ._ 
I * — —— n 3 
8 5 -— N — — — 8 
* : <4, — 93 — 8 2 
"ED * * — p l 2 _ BIT — — - 


28 


The Hereditary Right of the 
he is repreſented to us, as a ſtrict Lover of Juſtice 
throughout his Reign; and his Placing Malcolm in the 
Throne of Scotland, in the Room of the Uſurper Mac- 
beth, is recorded as a conſiderable Inſtance of it; it will 
not become us eaſily to believe, he was guilty of that 
Crime himſelf, which he fo ſeverely puniſh'd in ano- 
ther. In the Eleventh Year of his Reign, as I obſervd, 
he ſent an Ambaſſador purpoſely to the Emperor, that 


his Defire of ſeeing his Nephews in England might be 
intimated to them, in order to their Poſſeſſion of the 


Crown of it; but this Embaſſy had no Effect till (s) 


three Years after, when we firſt hear of their Arrival; a 
plain Indication, that either the King of Hungary was 
unwilling to part with them, or they themſelves were 
very little affected with the Offer of a Crown: For what 


other Reaſon can be aſſign d, why they ſhould fo long 


deferr their Compliance with King Edward's kind Invi-, 
tation ? At length, however, we find them ſafely land- 
ed in England; and now it will perhaps be expected, 
that the Confeſſor ſhould immediately make a Tender of 
his Kingdom. But the ſudden Death of Prince Ed- 
ward (which happen'd within a (t) few Days after his 
Arrival) would have prevented the Execution of ſuch a 
Deſign, had it really been intended; and his Children 
were yet too young to be truſted with the Government. 
So that all things duly confider'd, J fee no Reaſon for 
the Sentence which has been ſo peremptorily paſs'd upon 
Edward, as an Uſurper. I confeſs, the Nomination of the 
Duke of Normandy for his Succeſſor, whereby his Ne- 
phew Edgar was manifeſtly excluded, ſeems to be a 
very plauſible Objection againſt all I have ſaid in his 


Vindication ; for how could he be diſpoſed to do his 


Kinſman Juſtice, when it is plain he difinherited him ? 
To this I anſwer ; Firſt, That whoever duly conſiders 
the Circumſtances of thoſe Times, the Power and Am- 
bition of Harold, with the Condition and Qualities of 
Edgar Atheling ; will be quickly ſenſible, that his Uncle 


| (+) Ran. Higden Polychron. ad A. D. enim Rex eum conſtituiſſe hæredem - 
1055. Rex Edwardus miſit Aldredum um in Anglia ; ſed tertio poſt hoc anno 


| 3 Epiſcopum ad Imp. Hen. ſe- Angliam veniens obiit Lond ini. 
( 


um, rogans eum, ut miſſis apud Hun- (t) This ts unanimonſly affirmed by all . 
2 epiſtolis fratuelem ſuum Edwar- the Authors, that write concerning theſe 
um filium Edmundi ferrei lateris, An- Times. 
gliam inde tranſmitteret: decreverat 


did 
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did not mean him ill, in denying him a Crown, whict 
he could eafily foreſee he would never be able to enjoy. 
When King Edward died, he was too (u) young to do 
the Office of a King ; a Circumſtance undoubtedly not 
unthought of by the Confeſſor, who had Reaſon to be ap- 
prehenſive, that it might ſo happen; and then a fair Op- 
portunity would be offer d to the Sons of Godwin, of ma- 
king themſelves Maſters of the Kingdom, which he 
knew they had long aſpir'd after. Now it is evident, 
from all the Hiſtories of this Prince, that he intended 
nothing more, than to diſappoint the ambitious Projects 
of that Family, which he (z) entirely hated ; and there- 
fore took all Opportunities of humbling them. This is 
aſſign d as a Reaſon, why he had never any Carnal 
Knowledge of his (y) Queen ; (though otherwiſe a Lady 
that wanted no Charms, and is much celebrated for her 
exemplary Vertues) for we are told by very (z) grave 
Authors, that it was commonly believed, his A verſion 
to the Brothers begat in him that Reſolution, never to 
have any Children by the Siſter. He had not been long 
upon the Throne, when Godwin and his Sons (a) made 
him ſufficiently ſenſible of their Power, by obliging him 
to come to a Compoſition with them ; from whence it 
was evident, what was to be expected after his Deceaſe, 
ſhould a young, unactive, and irreſolute Prince pretend 
to ſucceed him. This Conſideration made him caſt his 
Eyes firſt on (b) the Duke of Normandy, as the only Per- 
3 ſon capable of defeating the Deſigns of Harold; but eſpe- 
1 cially after (c) the Death of his Nephew Edward, the 
1 Father of Edgar Atheling ; for then it was he enter'd in- 
to a ſtrict Alliance with Duke William ; and made it his 
Buſineſs to ſecure to him the Crown. IR 
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() Ailred. Rievallenſis, p. 366. ſays, 
He was a Boy at King kde lad; Death; 
and mentions that as a Reaſon, why the 
Engliſh would not have him for their 
King. Puer tanto honore minis ido- 
neus videbatur. 

8 Ingulfus, . 68. 

5) She was E. Godwin Daughter. 

(K) Ail. Rievallenſis, p. 378. Will. 
Malmsburienſis de Geſt. Reg. Ang. L. 2. 
& 13. p.45. : 

( 4) Chron. Saxon. ad A. D. 1048. 

(% Edgarum Adeling Sanctus Rex 
Edwards, dum poſtmodum regnaret pro 
filio nutrivit, & hzredem Angliz inſti- 


- animi Juvenis, & qui in 


. tuere cogitavit ; ſed filios God ini, ac 
Gentis ſuz nequitiam formidans, Williel- 
mum Nothum avunculi ſui filium adopta- 


vit. Brompton. Chron. p. 908. & vide 
pag. 945. & Ingulf. p. 68. 

(e) Rex itaque defuncto cognato (ſe. 
Edwardo Principe) quia ſpes prioris 
erat ſoluta Suff ii, Willielmo Cumiti 
Normannie Succeſhonem Angliz dedit. 
Erat ille hoc munere . præſtans 

premum fa- 
— — alacri labore excreverat. Will. 
Malmsbur. de Geſt. Neg. Ang. L. 2. cap. 
ult. p. 52. 
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Bur there was one thing farther, which contributed 
moſt to determine King Edward in this Choice of a Suc- 
ceſſor; and that was, the very mean Genius, and manifeſt 
Inabilities for Government, he obſerv'd in his Nephew 
Edgar ; for beſides his Incapacity, by Reaſon of his Ape, 
he had the Misfortune to want a due Proportion of 
thoſe common Endowments of Mind, which were indi- 
ſpenſably requiſite, at that Time eſpecially, to ſupport 
him upon the Throne; through which Defects in his 
Underſtanding, he muſt ſoon have fallen a Sacrifice to 
thoſe, who aimed at the Crown, This is atteſted by fo 
good Authority, that it cannot reaſonably be doubted 


of: (d) Ingulfus expreſly aſſures us, that this was the 


chief Reaſon, why King Edward refuſed to name Edgar 
his Succeſſor; viz. Becauſe he perceived him to be unquali- 
fied for the Crown, as well by the Infirmities of his Mind, as 
thoſe of his Body. But (e) William of Malmsbury gives 
us his Character in plainer Terms; By reaſon ( ſays he) 
of his unactive, and lazy Diſpoſition, and (to uſe a ſofter 

erm) his Simplicity, be became contemptible: And after ha- 
ding been for ſame while the Sport of Fortune, he is now ſpend- 
ing the ſhort Remainder of his decrepid Age, privately, and 
diſhonourably in his Country-Retirement. Now I do not 


mention theſe Particulars, as if I thought his Qualities, 


how mean ſoever, could deſtroy his Hereditary Right; 
but only to ſhew, that theſe were eſteemed good, and 
ſufficient Reaſons, even by his Friends, who were moſt 
concern'd for his Intereſt, to keep him out of the 
Throne; to which how juſt ſoever his Title was, his 
Uncle thought it would be a better Proof of his Aﬀe- 
Aion to him, to leave him in the Condition of an emi- 
nent Subject, than that of a Titular King, which was 
the moſt could be expected. If I ſhould add, that E1- 
gar was ſenſible, it was his Intereſt, to decline the Poſſeſ- 


ſion of the Crown, and therefore complied with his Un- 
cle's Settlement of it; I ſhould not want Reaſons to 


(4) Ingulfus, p. 68. R. Edwardus 
ſenio gravatus, cernens Ed garum Regio 
ſolio minds idoneum, tam cerde quam 
corpore, Godwinique Comitis multam ma- 
lamque Sobolem, &c. 

(e) Will. Malmsbur. p. 103, Pedeten- 
tim pro ignavia & (ut mitiùs dictum 


ſit) pro Simplicitate contemptui haberi 
caæœpit. Quantula enim Simplicitas ut 


libram argenti, quam quotidie in Sti pen- 
dio accipiebat, Regi pro uno equo per- 
donaret ? ----- Tandem Edgarus in Ang- 
liam: rediens, diverſo fortunz Judicro 
rotatus, nunc remotus & tacitus. canos 
ſuos in agro conſumit. Et p. 93. Edga- 
rus Athelingius nunc pend decrepitum 
diem ignobilis ruri degit. This was in 
King Stephen's Reign. - 


COUNn- 
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_ countenance this Opinion; but they will more properly 
be taken Notice of hereafter. 
HirRENTO I have endeavour'd to apologize for 


King Edwards Advancement of the Duke of Nermandy) 


to the Throne; taking it for granted, that the Right of 
Inheritance was really in his Nephew Edgar. But, Se- 
condly, What if it ſhould appear, that Edgar had not ſo 
good a Title, as has been generally pretended; but that 
King Edward himſelf was all along the true Proprietor 
of the Crown. he enjoy d, and might diſpoſe of it as he 
pleaſed ? ] hope it will then be allowed, that no Wrong 
was done to Edgar, by calling the Duke of Normandy to 
the Succeſſion. I defire therefore it may be conſidered, 


that the Claim of Edgar could only be founded on his 


Deſcent from Edmund Ironſide his Grandfather ; but Ed- 
mund being reduced to Extremities, does, () by the Ad- 
vice and Approbation of his People, conſent to a Par- 
tition Treaty, whereby the whole Kingdom was divided 
between him and Cnute ; and upon Edmund's Death, (g) 
all the Nobility and Biſhops of the Realm declare up- 
on Oath, That, by Vertue of the foreſaid Treaty, King 
Cnute was rightfully entitled to the Poſſeſſion of the 
whole Kingdom of England; and they (E) took their 


Oaths to him accordingly, as to their Lawful Prince, 


without any Regard to the Sons of Edmund, whom they 
denied to be their Kings. I know very well, that ſeve- 
ral of our Hiſtorians are very angry with their Country- 
men upon this Account; and tell us poſitively, they were 
perjur'd, by a falſe Atteſtation concerning the Terms of 
this Treaty: But how came they to know that? And 
what Authority do they produce for this Accuſation? 


(J) Chron. Saxon. ad A. D. 1016. 
Tum conſilium dabant Edricus Dux & 
Proceres, qui ibi aderant, ut Reges in- 
ter ſe pacem firmarent. Reges idcirco 
convenerunt apud Olenige, & inter ſe 
amicitiam ibi confirmirunt, &c. Hen. 
pan, En — 

ulo, & præ gaudio lachrymante, 
— 5 ſuſcepit regnum Weſt-Sexe, Crt 
vero regnum Merciz, c. Suſceptum 
eſt hoc diftym ab utroque exexcitu, & 
magno aſſenſu firmatum. Will. Mala 
bur. I. 2. c. 10. 

(2) Poſt mortem Edmundi, Rex (ana- 
tus à Proceribus & Epiſcopis ſuis quæſi- 
vit, ſi in ullo fœdere Sociali inter ipſum 
& Elm undum Regem nuper inito, aliqua 


mentio de gucceſſione fratrum aut filio- | 
rum Edmundi, poſt mortem — 


facta fuiſſet; qui reſponderunt qu 


non, &c, Brompton. 


igden. 

865 At illi (C. omnes Epiſcaps, & 

uces, nec non & Principes, cunctique 
Optimates Gentis Angliz, Londoniz 
congregati ) juraverunt Canumo Regi, 
quod eum Regem ſibi eligere vellent, 
eique libenter obedire ; & ſuo Exerci- 
tui vectigalia dare, & accepto pignore 
e manu ſui nv-la cum juramentis a 
rincipibus Danorum fratres & filios Ed- 
mundi oranind deſpexerunt, coſque Re- 
ges efſe negaverune. Sim. Dunelm. ad 
A. C. 1016. Flor. Wigorn. 


Truly 


Chron. & Ran. 
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Truly none at all: But they expect their bare Word 
ſhould be taken ; and we are to believe all the Great 
Men of the Kingdom were Perſons of neither Con- 
ſcience nor Honour; becauſe it is the Will and Pleaſure 
of theſe Authors it ſhould be ſo. I ſhall beg Leave there- 
fore to look upon that Publick and National Teſtimony, 
relating to the Agreement between King Edmund and 
Cnute, to be a good Proof of the Right and Title of the 
latter, till fome Evidence appears to the contrary ; and 
from the whole Matter I inferr, That King Edmund ha- 
ving made an abſolute Surrender and Dedition of his Kings 
dom, after his Deceaſe, to King Cnute; his Sons, and their 
Iſſue were thereby entirely deprived of their Right of 
Succeſſion ; and conſequently Edgar Atheling had no juſt 
Pretenfions to the Crown of England. But it will be de- 
manded, How .could the Confeſor derive a Title from 
King Cute? I anſwer ; The Confeſſor being Half-Brother 
to King Hardecnute, (the Son of Cnute) and much in his 
Favour, was (i) appointed by him his Heir and Succeſſor ; 
by which Donation having acquired the Crown , he 
had it entirely in his Power to diſpoſe of it as he pleas'd ; 
and was under no Legal Obligation to give it to his Ne- 
phew Edgar, rather than to the Duke of Normandy. Ha- 
ving thus vindicated the Confeſſors Grant of his Kingdom 
to the ſaid Duke ; I ſhall now proceed farther in my 
Undertaking to clear his Title. 
Ir may poſſibly be objefted againſt it, that King 
Edward, when he lay a dying, named Harold for his 
Succeſſor; whereby his former Grant to the Duke of 
Normandy was revoked, according to the Law of Eng- 
land (k) before mentioned, which held all 1 for 
Good and Valid, which were made at the Hour of 
Death; and we are told, That Harold challenged the 
Crown by Vertue of ſuch a pretended Nomination. 
But the Authority of William of Malmsbury (who lived near 
thoſe Times) is ſufficient to render it ſuſpected : (7) He 


(i) Encomium Emme. p. 177. Har- 


decnuto fraterno correptus amore, nuncios 
ut veniens 


mittit ad Edwardum, r 
fecum obtineret regnum; qui fratri ad- 
veniens Anglicas partes advehitur ---- 
hic fides habetur Regni Sociis, &c. Guil. 
Gemmeticenſis Hiſt. Norm. l. 7. He- 
decnutus paululum confirmatus in cub 
mine regni, fratrem ſuum Edwardum > 
Normanni] revocavit, ac ſecum cohabi- 
tare fecit. Ipſe autem non plenis duo- 


bus annis exiſtens, exivit hominem, & 


 Ednwardam totins Regni reliquit hæredem. 


62. 
(1) Will. Malmsbur. de Geſt. Reg. 
. I. 2. cap. ult. Poſt mortem Ed- 


wardi, Haroldus arripuit Diadema Ang- 


liz, quamvis Angli dicant à Rege con- 
ceſſum: quod tamen magis benevolen- 
tia quam judicio allegari exiſtimo, ut illi 
hzreditatem transfunderet ſuam, cujus 
ſemper ſuſpectam habuerat poteſtatem. 


conteſſes 
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confeſſes indeed, that it was reported by the Engliſh, that 
King Edward did appoint Harold his Succeſſor ; but he tells 
us likewiſe, That he did not think it probable, that Edward 
| ſhould transferr the Right of Inheritance on a Perſon, whaſe 

Power he always apprehended, and was jealous of. This 
ſhews, that there was no good Evidence in thoſe Days, 


of the Fact in Queſtion ; for if there had, it would have 


been impoſſible for Malmsbury to be ignorant of it. If 
any thing of that Nature had really happen'd ; it ought 
to have been well atteſted, and publickly proclaim'd 
throughout the Kingdom, that there might have been 
no Room for a Doubt concerning it. The Donation to 
the Duke of Normandy was made with Solemnity ; it 
was notified to him by no leſs a Perſon, than the Arch- 
biſhop of Canterbury ; it was ratified by the Conſent and 
Approbation of the Nobility, and People of England ; 
and laftly, his Right of Succeſſion was ſworn to by 
Harold, and others the molt eminent Perſons of the 
Kingdom; ſo that we have not one Hiſtorian, who flou- 
riſh'd in or near thoſe Times, but takes Notice of - it ; 
neither was there a Man in England, who could plead Ig- 
norance of ſo publick a Tranſaction. What Reaſon, can 
we imagine, there ſhould be, for Edward to revoke his 
firſt Donation, and appoint Harold his Succeflor, inſtead 
of the Duke of Normandy? Was Harold more nearly re- 
lated to him ? The Contrary is well known. Had the 
Duke of Normandy ever offended Edward? Nothing of 
this Nature appears in Hiſtory. Was it more for the 
Intereſt, and Peace of the Kingdom ? That would be a 
ſtrange Aſſertion, if we confider Harold's Oath to the 
Duke of Normandy, by Vertue of which that Duke had 
a juſt Cauſe of War againſt him, if he ſhould preſume 
to take Poſſeſſion of the Throne. In a word, the 
ſtronger the Motives were to alter the Succeſſion, the 
more reaſonable it was to eſtabliſn ſuch an Alteration by 
the belt Authorities, and in the publickeſt Manner; 
whereas on the contrary, we have all imaginable Aſſu- 
rance of the Settlement made on the Conqueror ; but very 


flender Proofs of Harold's Title. 
To conclude ; If after all I have hitherto urged in re- 


lation to Edgar Atheling, his Claim ſhould be ſtill thought 


good, and unconteſtable ; I beg Leave to obſerve far- 


ther, that after the Death of the Confeſſor, he either for- 
| K bore 
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bore to challenge the Crown as his Right ; or elſe made 


an abſolute Surrender of it. When Harold took Poſſeſ- 
ſion of the Throne, we meet not with the leaſt Intima- 


tion in our Chronicles, that he thought himſelf injur d; 
nor was there an Engli/h Man, that we hear of, that re- 
ſented his Excluſion. Can we then imagine, that his 
Title was at that time look'd upon as unqueſtionable ? 
Or muſt we believe the whole Nation unanimouſly con- 
curr'd in depriving him of his Right ? If they did, then 
the Injury was done him by his own People, not by 


the Conqueror ; for he only diſpoſſeſs d Harold, who had 


no Right; and it could not be expected from him, he 
ſhould place a Perſon in the Throne, whom they had 
before rejected. It is true indeed, after the Battle of 
Haſtings, when the Sazon Nobility were ſenſible, that 
their Liberties and Fortunes were in imminent Danger, 


and ſome bold and daring Attempt was neceſſary; they 


(m) declared Edgar their King ; and placed him at their 
Head, in order to make a Stand againſt the Conqueror; 
but this was a deſperate and vain Effort, as the Event 
ſoon ſhew'd; and then (n) Edgar, with his Adherents, 
ſubmit themſelves to King Wilkam, and ſwear Fealty to 
him. In a little time after, it muſt be confels'd, Edgar 
(o) revolted, and joining with the Scots, laid Siege to 


- York; but the Conqueror Appearance obliged him imme- 


diately to retire ; and then he found it neceſſary, by a 
freſh (p) Submiſhon, to ſue to him again for Favour ; 
which he very generouſly -granted him, and gave him 
many noble Teftimonies (9) of it. From that Moment we 


hear no more of him, during the Conquerors Reign; but 


that he was well contented with the Honours and Riches 
heapd upon him, and never would be perſuaded to 
ſtruggle more for a Crown ; which, in the Opinion of all 
wiſe Men, it was no more for his Intereſt, than it was in 


() Guil. Pictav. p. 204. Et Guil. eſt, & plurimis annis in Curia manſit. 
mmet. p. 290. Guil. Pictav. p. 208. Adelinum, quem 
() Order. Vitalis, p. 503. Edga- poſt Haroldi ruinam Angli Regem ſta- 
ru Adelings reſiſtere diffidens humiliter tuere conati fuerant, amplis terris di- 


Gulielmo ſe regnumque contulit. 
(opq) Gul. Malmsburienſis. Ed- 
gow Athelingins cum Stigando & Al- 
o Archiepiſcopis Regis dedititius, 


ſequenti anno, facto ad Scotum tranſ- 


fugio, jusjurandum maculævit. 
Rediit vero brevi Edgarus & impetra- 
vit veniam, & magno Donato donatus 


tavit, atque in chariſſimis habuit eum, 
quia Regis Edward; genus contigerat. 
Order. Viralis, p. 503. Rex vero G- 
lieimus, quia idem Puer (Edgar ſcil.) 
mitis & ſincerus erat, & Conſobrinus 


Edzardi Magni Regis, amicabiliter eum 


amplexatus eſt, & omni vita ſui inter 
filios ſuos honorabiliter veneratus eſt. 
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his Power to obtain. It 1s evident, therefore; from 
good Authorities, that Edgar made a full and abſolute 
Reſignation of his Claim to the Conqueror, by Vertue of 
which (had King Edward's Settlement been of no Au- 
thority) he now became a King de Jure, and had a Right 
to the Obedience of the People of England; and there- 
fore, with the Doctor's Pardon, I ſhal] reckon him a- 
mong thoſe Kings, who had a good Title, independent 
on their Poſſeſſion. * 5 

I $HaLL now try, if I can do as much Service to 
his Son William Rufus; and that can be no difficult Un- 
dertaking, if the Kings of England had a Power of 
naming their Succeſſors; which, by the Authorities 1 
have produced, ſeems very reaſonable to believe. That 
the Conqueror. declared Rufus his Succeſſor to the Crown 
of England, can never be controverted by.thoſe, who are 
acquainted with our Hiſtories ; which agree in nothing 
more, than in this Particular Fact. It is true, Robert 
Duke of Normandy, being eldeſt Son to King William, 
pretended England belong d to him by Right of Inheri- 
tance ; and therefore, with the Aſſiſtance of ſome of the 
great Norman Lords ſettled here, gave Rufus ſome Di- 
ſturbance for two or three Years. But it ſeems, the 
Engliſb (who had the Confidence, in thoſe Days, (r) to 
value themſelves upon their Fidelity to their Princes) 
() thought Rufuss the better Title; and therefore firmly 
adhered to him; and defended him ſo well, that Ro- 
bert found it adviſable to come to an Agreement with 
his Brother, (t) by which the Kingdom was entirely 
yielded up to Rufus. We are told indeed, that () Ru- 


fus violating the Articles of this Treaty, the two Bro- 


thers were ſoon after engaged in a freſh War ; but thoſe 
Differences were in a very little time amicably com 

ſed, by the (z) Mediation of Philip King of France; of 
which the (y) French Hiſtorians have given an ample 
Account ; and we do not find, that Duke Robert gave 


(r) Ord. Vitalis, 0s The Eng- Scriptores, Cur Guilielmo primo Gul, 
liſh ſpeak i Rufus: Solerter Anglorum Rufus in Regno ſucceſſerit, poſthabito 
rimare hiſtorias, invenieſque ſemper fi- ſeniore fratre Roberto, aut nullam aut 
dos Principibus ſuis Angligenas. futilem rationem adferunt noſtri homi- 

) Ord. Vitalis, p. 666, 667. nes. Habuit certè ea res nobilem con- 
(] A. D. 1091. Ord. Vitalis, p.693. troverſiam, eujus Gallorum Rex arbi- 
Flor. Wigorn. ad A. D. 1cg1. ter, delectus, ſolenne pro tribunali De- 


(+) Flor. Wigorn. ibid. | cretum protulit, & Fratres ad Concor- 
() Guil. Gemmet. p. 293. diam reduxit, 3 2 


O) Prafat, D. Gale ad Hiſt. Brit. 


his 
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his Brother any farther Trouble, during his Reign. On 
the contrary, (z) about five or fix Years before Rufus's 
Death, Robert mortgages his Duchy of Normandy to him 
for 10000 Marks, and leaves him in Poſſeſſion of it, 
during his Expedition to the Holy Land; and it is well 
known, King Rufus held it as long as he did the King- 


dom of England: So that if the Conquerors Authority to 
, diſpoſe of his Crown ſhould be diſputed ; his Son Rufus 


was however a Rightful King, for the greater Part of his 
Reign, by the Conſent and Agreement of his Brother. 
As for Edgar Atheling, it 1s evident, upon the ſtricteſt 
Enquiry, that he never laid Claim to the Crown after 
the Conquerors Deceaſe ; neither had he any Friends to 


prompt him to it. The Engliſh, I have obſerv'd, were 


unanimous for Rufus, on whom alone Edgar had Reaſon 
to depend ; and if we ſearch the Records of thoſe Times, 
we ſhall meet with manifeſt Signs and Indications: of his 
entire Submiſſion to Rufus, as to his own particular 
Concerns. (a) In the laſt Year of the Conqueror, it ap- 
pears, that Edgar obtain'd that Prince's Conſent to go 
into Apulia with Two Hundred Men; and we are aſ- 
fured he ſet Sail from England upon that Expedition. In 
the Year 1089, we find him in Normandy ; and then it 
is (b) ſaid, he was one of Duke Robert's chief Counſellors. 
Now it muſt be obſerved, that Duke Robert did at that 


time challenge the Crown of England himſelf; and 


therefore we may be confident, Edgar, who entirely de- 
pended upon him, and thought himſelf happy in that 
Prince's Friendſhip, would not diſoblige him by ſetting 


up an oppoſite Claim of his own. Tis rather proba- 


ble, that Edgar would have been glad to have ſeen Ro- 
bert on the Throne, (c) for whom he had a moſt paſſionate 
Concern and Affection: But however that might have 
been; we are ſure, that afterwards, upon the Reconci- 
lation of the two Brothers, Edgar alſo made his Peace 
with Rufus; which, we may be poſitive, could not be ef- 
feed, without the Recognition of his Title, and a 
Tender of his Service and Obedience : For a Proof of 


_ (=) Flor. Wigorn. ad A. D. 1069. (50 Ord, Vitalis, p. 68 1. 1. 8. Ed- 
Guil. Gemmet. p. 296. Ord. Vitalis, Adelinus - unus ex præcipuis Ducis 
p. 723- Eadmer. Hiſt. Nov. I. 2. p. 35. ormanniz Conſiliariis. 
(4) Flor, Wigorn. ad A. D. 1083 (e) Ord. Vitalis, I. 10. p 778. Du- 
Ee Sim. „ cem Robertum ſibi oo vum quaſi Colla- 
e ctaneum fratrem diligebat. | 
which, 
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which, he undertakes to mediate (4) a Treaty between 


Scotland and Rufus, which terminated in a happy Peace 
between them. A few Years after, we are intorm'd, 


that (e) Rufus took Care to ſhew, in what a Degree of 


Favour and Credit Edgar was with him, by placing him 
at the Head of an Army, that he might ſettle his Ne- 
phew on the Throne of Scotland. Now theſe mutual 
Kindneſſes, that paſsd between Edgar and the Two Bro- 
thers, are evident Tokens, that he had abandon'd all 
Thoughts of a Crown, and defired only to enjoy their 
Friendſhip, in the humble Condition of a Subject. 

Tux Succeflor to Rufus was his Brother Henry, whoſe 
Title muſt be the next Subject of Examination. And 
what is there, that can fairly be objected againſt it, if 
the Conquerors Teſtamentary Power is admitted? Was not 
Robert, the eldeſt Son, legally excluded by it? And did 
not that Excluſion juſtify Henry's Claim after Rufus? Or 


muſt we ſuppoſe the Conqueror (who (f) had been highly 


provoked by Robert's frequent Rebellions, by which his 
Life was often endanger'd ; and who, beſides, (g) plainly 
diſcern'd in his Son an utter Incapacity for Government) 
intended only a ſhort Suſpenſion of his Title, which was 
to revive again upon Rufus's Neceaſe ? Upon the Death 


of this Prince, Henry loſes no Time; but, with the (5) 


Approbation of the Nobility, immediately ſteps into 
the Throne, and was univerſally obey'd by all the (i) 
Engliſh, as their Lawful King. But when Robert re- 
turn'd from the Holy Land, which happen'd very ſoon 
after, he preſently renew'd his Claim; and was aſſiſted 
in his Attempts to recover it, by ſeveral Norman Lords 
then reſiding in England. Now the Queſtion is, Which 
Party was in the Right; the Engliſb who adhered to 
King Henry, or the Normans who endeavoured to depoſe 


(4) A. D. 1091. Vide Flor. Wi- (2) W. Malmsb. in fine Lib. 4. de 


gorn. & Ord. Vital. p. 701. 
(e Sim. Dunelm. ad A. D. 1097. 
Buchanan. Rer. Scot. 1. 7. fol. 75. & 


Flor. Wigorn. 


J) Will. Malmsb. de Wilhel. pri- 
mo, * p. 59. & p. 62. Robertus Philip- 
pum Regem Francorum contra Patrem 


enxcitavit; quare & Genitoris benedi- 


ctione & hæreditate fruſtratus, Anglia 
poſt mortem ejus carvit, Comitatu Nor- 
manniz vix retento. Et p. 86. 1. 4. de 
Henrico primo. 


Rege Hen. primo: Robertus pro mol- 
litie animi nunquam regendæ Reipub- 
lice idoneus judicatus. Et vide W. 
Gemmet. p. 298. Ord. Vital. p. 572 
573, 659, 815. "LA | 

() Chron. Saxon. ad A. D. 1100. 
Optimates qui prop? fuerunt, ,ejus fra- 
trem Heanrigum in Regem elegerunt. 

(i) Rog. Hoveden. in Hen. primo : 
Epiſcopi, milites gregarii, & Angli 


animo conſtanti cum Henrico perſtitere. 


Et Ord. Vitalis, 1. 10. p. 786. 


1. him? 
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him? If the former; then Henry was a King de Jure in 


their Opinion : If the latter ; then it was Lawful to take 


up Arms againſt a King in Poſſeſſion, for the Right Heir 


out of Poſſeſton; which is manifeſtly againſt the Doctors 


whole Deſign and Purpoſe. Poffibly it will be ſaid, the 
ee obey'd King Henry, becauſe he was in Peſſeſſon; 
and could not be juſtified upon any other Principle. But 
how do we know this? Is there any Evidence yet pro- 
duced ; or does any thing appear in our Hiſtories, ſuffi- 
cient to ſupport ſuch an Aſſertion ? This is the Point in 


' Diſpute, which muſt be proved, before the Doctor can 


teaſonably expect his Adverſaries ſhould be convinced; 
and how he will be able to do that, becomes him to con- 


fider. Laſtly, when the Doctor has done his worſt, he 


can only prove King Henry to have been an Uſarper the 
firſt Year of his Reign ; for in the ſecond, Duke Robert 
came to 1 with his Brother, by which he 
abſolutely yielded 

(A) Ordericus Vitalis aſſures us, that when both Armies were 
in Sight of one another, and every Moment an Engage- 
ment expected, Henry ſends to his Brother Robert, to de- 
mand the Reaſon of his invading him. Robert anſwers, 
That he had enter d bis Father's Kingdom as due to him by 
Birthright. Henry then propoſes a Conference, which was 
agreed to, and held before both Armies; the Iflue of 
which was, That both the Brothers very affeionately embra- 
ced and kiſſed each other, and immediately became Friends; 


Robert renouncing all Pretenſions to England for the fu- 


ture; and Henry obliging himſelf to pay him 3oco I. per 
Annum, and reſtore to him ſome Lands in Normandy. Thus 


was Henry confirm'd in his Throne, and reign'd very 


ſperouſly the Remainder of his Days, without any Re- 
{lion or Diſturbance. A few Years after, it is true, 


Robert, by (1) breaking the Treaty he had made with his 


Brother, and his Oppreſſive and Tyrannical Govern- 


ment, provoked Henry to invade Normandy; and the 


Event was, that Robert was taken Priſoner, and ſent into 
England; where he (m) remained under Confinement in 


G, Ord. Vitalis, 1. 10. p. 788. ad bert being taken Priſoner in the Yedr 1106 
A, D. 1101. & Chron. Saxon. continued for 20 Tears in the Cuſtody © 
(1) Ord. Vitalis, p. $14, $15. Roger Biſhop of ay, and then, by 
(„) Ord. Vitalis, p. 823, 866. The the Advice of the Empreſs Maud, and Da- 
Saxon Chronicle 12 this Matter vid King of Scots, was committed to the 
otherniſe ; for there we find, that D. Ro- Care of Robert Earl of Glouceſter, in 


the 


ed up the Crown of England to him. 
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the Caſtle of Briſtol to the Time of his Death, which 
was the Space of Twenty Seven Years. 

U yox this Occaſion | hope [I ſhall be pardon'd, if I 
ſtep a little out of my way, to wipe off an Aſperſion caſt 
upon this Prince in our common Hiſtories, upon the ac- 
count of the Uſage of his Brother; as if it were beyond 
Example barbarous and inexcuſable. 

I nave faid, that King Henry found it neceſſary to 
invade Normandy, upon the repeated Complaints and Im- 

rtunities of the Inhabitants of that Duchy, who re- 
preſented their Miſeries as inſupportable under his Bro- 
ther's Government. For when the (n) Pope deſired King 


Henry to releaſe Duke Robert out of Priſon, and reſtore 


Norman iy to him as his Right; the King anſwers, That 
what he had done, was at the preſſing Inſtances of the 
Biſhops, the Clergy, and the chief Nobility of Norman- 
dy; the inſufferable Oppreſſions of his Brother tending to 
the manifeſt Ruin of their Country ; and therefore the 

intreated him to reſcue it from the Tyranny of a Perſon, 
who was by no means fit to govern, This was the true 
Motive of that Expedition againſt Robert ; and this was 
the Reaſon, why he would not truſt him again with the 
Government of Normandy ; but ſent him into England, 
there to be kept under a Gentle Confinement. I call it a 
Gentle Confinement ; becauſe I think I have good Warrant 
ſo to do; notwithſtanding many celebrated Writers, 
and ſome of them of good Antiquity, have related a 
tragical Story of the Hardſhips he endured in his Im- 
priſonment, and that at laſt he was deprived of his Eye- 
fight by the barbarous Commands of his Brother. he 
firſt Author I have met with, who thought this Story 
worthy of Credit, is Matthew Paris, who gives a parti- 
cular (o) Relation of it. But againſt his Authority it 


Briſtol Caſte, Chron. Saxon. ad A. D. 
1126. Thzs i alſo confirm d by Matthew 
Paris's Chronicon, ( x MS. written with 
hu can Hand, mow in the Cotton Li- 
brary. Claudius, D. 6.) in which are the 
Jollnr ing Words : Rex autem victor in 
Angham rediens, fratrem ſuum Rober- 
tum miſit ad Caſtrum de Deviſes depu- 
titum Cuſtodiæ XII. virorum fortium, 
perpetuo carceri maneipandum. The Ca- 
ftle v5 the Deviſes belong d 10 the ſaid 
Roger Bilhop. of Sarum. 
n) Ord. Vitalis, l. 12. p. 865, $66. 
(0) Marth. Faris, (p. 63. ad A. D. 
1127.) Rex Archiepiſcopum ſecutus in 


Amliam, Robertum fratrem ſuum, & 
Wiliclmum Moretonii Conſul:m perpetuo 
carceri mancipavit. Eodem tempore 
Dux Kobertus immemor illius boni con- 
filii, Chumiliamini ſub potemti manu) in 
ampulloſa verba & 18 fal- 
ſis pollicitis, & præcipue (Commits U ftren- 
fs animatus; deceptis . 
conatus eſt evadere : ſed fugiens ab eif. 
dem captus eft, incideris ſuo manno in 
bitumen profundum ; fuerat autem reve- 
enter in liberi cuſtodii derentus. Quod 
cum Regi nunciaretur, juſſit eum ar- 
ctiori carceri & cuſtodiæ mancipatum, 
fulgenti obſtaculo oculorum Ince privari. 


may 
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may juſtly. be objected, Firſt, That he wrote his Hiſtory 
above a Hundred Years after the Fact in Queſtion. Se- 
condly, This Piece of Hiſtory is not found in Roger Ven- 
dover, (as (p) Dr. Watts has obſerv'd) which is ſufficient 
to render it ſuſpected; for thoſe who are proper Judges 
in theſe Affairs, tell us,  (q) that Matthew Paris is but 
the Continuator of Roger Wendover, and intended only to 
carry on the Series of Hiſtory, where the other left off. 


It is true, in that Edition of Wendover, which Paris has 
given us, we meet here and there with ſome Inſertions, 


not warranted by the genuine Copy of Wendover in the 
Cotton Library, yet ſuppoſed to be added by Matthew Pa- 
ris himfelf; but 1t has been obſerved by learned Men, 
that (7) thoſe Interpolations are generally Pieces of ſecret 
Hiſtory, and unworthy of any Credit. 1 

Matthew of Weſtminſter is the next Writer, that has 
occurr'd to me, in whom this Story is to be found; and 
he ſeems to relate it more fully, than Matthew Paris. His 
Account is this; (p. 27.) That Dube Robert having at- 
tempted to make his Eſcape out of Priſon, had his Eyes put 
out in ſuch a Manner, that the Balls of them were ſtill pre- 


ſerv d entire; and thus he ended his Days very miſerably, 


But Henry Knighton (who wrote at the latter End of Ri- 
chard 1I.'s Reign) has thought fit to add theſe farther 
Circumſtances ; That Duke Robert being condemn'd to die 
by the Barons of England, his Brother did him the Favour to 


Cauſe his Eyes to be put out, by ſome (s) burning Inſtrument 


(p) Dr. Watts, in Variant. Lect. ad 
Matth. Paris. p. — OY 

(J) Selden's Mare Clauſum. Ed. Eng. 
Fol. 1. 2. c. 15. p. 296. The Chronicles 
ſet forth by hew Paris were wholly 
taken ent of Roger of Wendover, until 
the 19th Year of [wh _ | 
(r I may not be amiſs o give the 
Reader a Specimen of ſome of theſe Inter- 
polations, that he may be the better enabled 
10 judge of the reſt. P. 58. M. Paris tells 


#s, That Maud, who was married to Hen- 


ry I. had been educated in a Monaſtery, 
where ſhe had vowed Virginity, and was 
reported to have taken upon her the 
Veil; for which Reaſon ſhe was mar- 
ried againſt her Will; and therefore ſhe 
ſolemnly curſed her Iſſue, if ever ſhe 
ſhould have any, and commended them 
to the Devil. Now this Paſſage is want- 
ing in Wendover; and we know it to be 
falſe from the Authority of Eadmerus, who 
confutes it at large. = 


P. 73. The Sory of Robert Duke of 
Normandy's Death is not to be found in 
Wendover, and well deſerves to be looked 
on 4s fabulous. BY 

P. 243. We have an incredible Story of 
King John's ſending a private Meſſage to 
the King of Morocco, to, offer him his 


Kingdom, and aſſure him he would re- 
nounce the Chriſtian Faith, and embrace 


the Mahometan Religion. A Piece of 
Hiſtory to be found in no Author but M. 
Paris; Wendover knew nothing of it, 
neither is it mentioned by Matt. of Weſt- 
minſter, (the Tranſcriber of M. Paris) 
nor even by M. Paris himſelf in his Hi- 
ſtoria minor; for which Reaſons, as well 
as Others, Dr. Watts thou ht be had rea- 
Jon to reject it. Vide D. Watts Adverſa- 
ria ad Matth. Paris, ad p. 243. 

Theſe Inſtances may ſerve to ſhew, what 
Liberty M. Paris took in his Inſertions, 
and how little they are to be truſted. 

() Excæcari cum batillo ardenti. 


applied 
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applied to them. ¶ H. Knighton, de Event. Angliæ, I. 2.c. 8.] 
Now ſo remarkable a Puniſhment inflifted on fo emi- 
nent a Perſon, as Robert Duke of Normandy, the King's 
elder Brother, could not ſurely be a Secret to all the 
Writers, who flouriſhed at that Time; and had it been 
known to them, undoubtedly they would not have 
failed to give us ſome Account of it. But to our great 
Surprize, inſtead” of allowing any Countenance to this 
Story, they relate the quite contrary. (t) Will. Gem- 
meticenſts ſays, Robert was a Priſoner at large to the End of 
his Life. (u) Ordericus Vitalis affirms, That he was ſup- 
plied abundantly, during the Twenty Seven Tears of his Im- 
priſonment, with all manner of Delicacies. William of Malmſ- 
bury's Account is ſtill more circumſtantial ;' for he (z) aſ- 
ſures us, That Duke Robert being taken by King Henry, 
was kept by him as a Priſoner at large to the Day of his Death; 
and this, he ſays, was a laulable Inſtance of Henry's Bro- 
therly Affection; in that he inflicted no other Puniſhment on 
Duke Robert, beſides Solitude; if that may be call d a ſoli- 
tary State, in which he was always attended with oe y; and 
| beſides, was frequently entertained with Feaſts, and other Di- 
verſrons. I am perſuaded, theſe Paſſages are very clear 
and plain; and upon their Authority f ſhall preſume to 
ſay, that thoſe Tragical Relations of Duke Robert's being 
deprived of his Sight, by King Henry's Order, are by no 
means to be credited. _—- 
I no w flatter myſelf, I have ſaid all that is neceſſa- 
ry, in Vindication of Henry 1.'s Title; for J know not 
how to imagine, that Edgar Atheling ſhould be any 
more objected. He had before yielded up the quiet 
Poſſeſſion of the Crown to Three Kings; and therefore 
it is not likely, he ſhould have any Stomach to it in this 
Reign. The Truth is, he had for ſome time liv'd with 
ſo much Privacy and Obſcurity, that we (y) hardly meet 
with his Name in the Hiftories of Henry I.'s Govern- 
85 G daes Vitalis, 1. 11. p. $23. | — — — wag 
Rex Henricus 27 annis fratrem Rober- miorum non deerat frequentia. 
tum in carcere ſervavit, & omnibus de- O The Saxon Chronicle (ad A. D. 
liciis abundantir pavit. 1106.) ſays, Edgar was taken Priſoner 
(x) Will. Malmsbur. de Geſt. Angl. »ith Duke Robert as the Balg“ ef Tener- 
I. 4. de Hen. primo, in fine. Robertus chebrai. Et Annal. Waverl. ad A. D. 
D. Normanniz à fratre Henrico captus, 1106. And this, I believe, is the | 
ad diem mortis in liberi tentus cuſto- Account we meet of him in Henry the Firſf's - 
dia ; laudabili fratris pietate, quod ni- - Reign. | 
hil przter ſqlitudinem paſſus fit mali, fi 
| M ment ; 
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The Hereditary Right of the 
ment; and had not Malmsbury told ds, he was in Being 


when he wrote; we might well have believ'd, he had 
long before refign'd his Breath, as wel} as his Title. 

„ Stephen's Reign follows in Order; in which 
ſurely, if any where, we may expect to find ſome plain 
and legible Characters of the Exiſtence and Operation of 
the Doctor's Principle: For Stephen was indeed a King 
de Facto, without any Title, but what he derived from 
Poſſeſſion. The Kings, that were before him, had ei- 
ther the Vill of their Predeceſſors, or the Ceſſion of the 
Right Heirs, to render their Reigns Lawful; but Stephen 
was an errant Uſurper. He (z) had ſworn to the Succeſ- 
ſion of Maud the Empreſs; and he knew that (a) all the 
Nobility and Prelates had done the ſame; and therefore 
as he had obtained the Crown by Perjury, he could not 
otherwiſe keep it, than by Arms and Violence. It is (b) 
reported indeed, that King Henry, when he lay a dy- 
ing, diſinherited his Daughter Maud, and declared Ste- 
phen his Succeſſor ; and by this Artifice, it is ſaid, the 
Archbiſhop was prevail'd with to crown him ; but the (c) 
Doctor has thought fit to reject this Story, as incredible; 
and (d) I am very willing to agree with him in that 
Point; provided it may be allowed to be a farther Con- 


* 


firmation of the ancient Cuſtom of the Kings of Eng- 


land, to name their Succeflors; for otherwiſe that Re- 
port muſt have been uſeleſs and inſignificant ; and could 
not poſſibly have ſerved the Purpoſe, for which it was 
intended. Thus far therefore 1 have the good Fortune 


to be of the Doctor's Opinion; but that Happineſs. is 
not like to continue long; for I muſt now take the Li- 


berty to tell him, that King Stephens being an Uſurper, 
will be of no manner of Advantage to his Cauſe, that 
I can by any means perceive, He was advanced to the 


Cz) W. Malmabur. Hiſt. Novell I. 1. filiz.omnem Terram ſuam. citra. & ultra 
100 


mare legitimà & perenni ſucceſſione ad- 


. 4) W. Malmsbur. ibid. Roger. Ho- ee Et Hiſt. Nov. 1. 2. He ſays, + 


veden, p. 481. Gervaſ. Dorob. J. Bromp- enry Biſhop of Wincheſter (King Ste- 
ton, & 


phen ? Brother) own'd publicily in 4 fall 


„Kc. 

(b) Rad. de Diceto Abbrev. Chron. 
p. 505. Er Geſta R. Stephani, p. 929. 

42 ence, p. 18. 

0 7 . Malmsbur. Nov. Hiſt. Lt, 
Jays expreſly, That King Henry I. when 
he lay a dying, interrogatus à Roberto 
Comite. Glocettriz de Succelſore Rex 


Smod, qudd Rex Henricus nonnullis 
ante obitum annis filiæ ſuæ quondam 


& m Normanniæ, jurari ab om- 


nibus Epiſeopis ſimulque Baronibus fe- 
cerit, ſi ſucceſſore maſculo ex ills, quam 


Lotharingia duxerat, uxore careret. 


1 5 Throne 


1 omne regnum Angliæ, ſimul 


5 
1 


Crown of England aſſerted, &c. 43 
Throne by the (e) Biſhops ; and confirm'd in it by the C) 74. B. 
Pope: And ſome of the Writers of thoſe Times (F) peak ſhops il K. 
of it with Admirution, that in an Inſtant all England be- tha be »as 
came ſubjet? unto him. But we mut diſtinguiſh between F< wn 
thoſe, that advanced him to the Throne, and thoſe that manu mir 
only obeyed him, and ſwore to him, when he was in it. num promo- 


The firſt Sort are exclaim d againſt by the forementioned W. ng. 

Hiſtorians, (in the Places cited) as unrighteous and per- bur. Hig. 

jured Men; and they obſerve to us, that therefore, the N. | * 

Archbiſhop of Canterbury, by the juſt Judgment of G o b, . Roser 

did not live a Year after; and the Biſhop of Salisbury, p 4$1. kt 

by the fame Hand of Providence, ended his Days very f. l 2 

miſerably. And the Doctor himſelf is ſo far from juſti- 

fying ſuch Actions, that he will freely give us Leave to 

account it a Crime, to ſet up a King de Facto; though 

he contends for Obedience to him, when he is already 

made. The Queſtion therefore is, concerning thoſe a- 

lone, who ſubmitted to his Government, and acknow- 

ledg d him for their King, after he was placed in the 

Throne; theſe, the Doctor is of Opinion, cannot be 

defended by any honeſt Principle, beſides this, That Al- 

legiance is due to a King in Poſſeſſon. But if this was 

really the Caſe, why have not our Hiſtorians done us 

the Favour to let us know it? Why was ſo uſeful an 

Expedient, upon ſuch Occaſions, and Exigencies, con- 

ceal'd from Poſterity ? Or is there any Hint to be found 

in the Writers of thoſe Times, that may help us to the 

Diſcovery of ſo valuable a Secret? Unkind and IIl- 

natur'd- Hiſtorians ! You that pretended to write for the 

| Benefit of future Ages, how could you ſuffer us to be 

ignorant of a Doctrine, that had done you ſo much Ser- 

vice, and without which we can never be truly ſenfible 

of the Bleſſing of a Revolution? In a word, they have 

been. pleas d to publiſh ſome of the Reaſons, by which 

the great Men endeavour'd to juſtify their Submiſſion to 

Stephen; which muſt increaſe our Wonder very much, 

that the Doctor's Notion ſhould find no Place among 

them, had it really been known and made uſe of. (g) () Geſta 

Some affirm'd, that their Oath to Maud was forced up- - — 

on them by King Henry; for which he expreſs d his 

Sorrow: on his Death-Bed, and releas d them from it. 

The great Biſhop of Salisbury (H) excuſed himſelf in ano- ()w Mam: 

ther Manner ; for he pretended, that he ſwore to 2 Ph, Nov. 
ue⸗ 


— — 


„ - 
— — 
— — — 


E 


> 
* — — 3 
Ps OT, J 2 — , g - * — we * 34 $a = : ba - — — 42 * 
» 1 0 Xe. 6, * pa —— * 2 — — — ya — — — _ = - - "SES — * . — - — — 
5 — N —. — 1 — q wn — "a — — . 5 — 1 — — * * 2 — — r 5 —ũ— J q A * — — £ hh, = — 
+ m—_—— I — 0 — 2 — * — 1 2 - l 3 * - - -. - £ J — — — — — - _ > = 
* 5 * 4 2 a 1 * — p — 2 — 4 ©. a o T Fu: v * 2 E . — = — - — — — —— 8 —— — — 2 
. - by 2 Yay ” 4 0 yy 3 — — 2 — A * — — a — % -— — — = - — — — — — - — - = 4 _ = my - 
2 . a _ OS * — = jo 5 Bay: RR _ — 0 6 - + — 85 — — - _—_ - —> ——_ — —— — — - - = = — —_— = CC MCC=—_ ——— —— — 
——— 2 — You; * — — RE 7 p< * * - 4 . * * 5 R W gs - 2 <> — —.— — =; aha © ae IL . — — — ä r — = = = = = — — — 
= - — 2 pee. +4 * "8 . E 3 * WP * ES Or — =, 22 *. Re - — — — — — oo 7 _ _ o — — — = = — — — — 4 : , TD ' 
8 . Wee * * — — — : — = a , - : 
. — 2 — — g — 2 : — ; — - - A — — — 
* "I 


1 


| 7 he Hereditary Right of the 


1 


Succeſſion conditionally, viz. Provided that the King did 


not marry her out of the 2 without the Conſent. of the 
Peers. Others (i) alledged, it was unnatural, and againſt 
the Laws of the Realm, for a Woman to reign: And 


laſtly, it was (Y) urged, that Oaths were not to be kept 


to the Hazard of Peoples Lives and Fortunes; for Man 


was not made for Oaths ; but Oaths were inſtituted for the 
Uſe of Men ; and therefore no Man ought to be a Slave to his 


| Oath ; but his Cath ought to be ſubſervient to his Intereſt an 


Safety, _ 5 e 
' Tres (1) Reaſons, ſuch as they are, may be found 


in the Writings of thoſe Times; particularly in the 
Cauſa Regis Stephani, an ancient Manuſcript in the Cotton 


Library, drawn up purpoſely in Defence of that Prince 


againſt Maud the Empreſs; and therefore it is not to be 


conceiv d, ſo uſeful a Principle, ſo eſſential, as the Do- 
ctor thinks it to the Conſtitution, ſhould have been 
forgotten upon that Occaſion, had its Influence and 


Authority been ſo well underſtood, as he imagines: On 
the contrary, if we take an impartial View of this Reign, 


we ſhall meet with many Arguments to convince us, it 
was a Doctrine never thought of in thoſe Times. That 
I may fully ſatisfy the Reader in this Point, I ſhall de- 
ſire Leave to obſerve to him, | Firſt, That there never 
was a more unquiet and tumultuous Reign, than Ste- 


phen's was, upon the ſole Account of his being an Ufur-. 


per. And, Secondly, That they who adhered to him, 
did not believe it to be their Duty ſo to do, purely be- 
cauſe he was in Poſſeſhon. Firſt, I ſay there never was 
a more unquiet and tumultuous Reign, than this of Ste- 


(5) Matth. Paris. p. 74. Omnes, 
tam Przſules quam Comites, qui Filiz 


Regis, & ſuis hzredibus juraverant Fi- 


deliratem, conſenſum Sephano prebu- 
erunt: dicentes, fore nimis turpe, 4 tot 
Nobiles Femine ſubderentur. Et, Cauſa 
Regis Stephani. MS. in Bibl. Cotton. 
Galba, A. 3. 2. Muliebris ſuperbiæ eſt 
& temeritatis, ad id quod non eſt ſui 


juris vel ordinis, adſpirare, quam Natu- 


ra, Sexis infirmitas dehortantur regni 
laborioſa moderamina appetere. 'Legi- 


bus viros coercere onus - grave eſt, quod 
viriles humeri vix ſufficiunt portare. 


Quid indecentius, quid inhoneftius , 
quam viros à muliere .imbecilla guber- 
nari, & à ſuo Rege deſtitui ? 

(&) Canſa Regis Stephani in Bibl. 


Cotton. ibid. Et tamen quamvis jura- 


mentum ſummopert ſit obſervandum, 
non uſquequaque immobilittr eſt te- 
nendum, ut nulli ex causi ſolvi debeat, 
cd & Divine Legis inſtituta quædam, 
pro tempore, urgente neceſſitate, tranſ- 
gredi liceat. Non homo propter juramen- 
tam, ſed juramentum propter hominem eſt 
in/tuntum. © Et ided non homo juramento, 


| ſed juramentum homini, & ejua ſaluti ſub- 
ſervire debeat. | 


() The Biſhop of Wincheſter gave 
another Reaſon, why Stephen his Brother 
nas recti / d as King. Quia longum vi- 
debatur Dominam expectare, quæ mo- 
ras ad veniendum in Angliam nectebat, 
(in Normannia quippe reſidebat) provi- - 


ſum eſt Paci Patriæ, & regnare permiſ- 
ſus Frater meus. . Malmsb. Hiſt, 


Nov. I. 2. 


t - 8; 


Crown of England aſſerted, &c. 
phen ; which muſt be confeſſed by all, who have peruſed 


the ancient Writers of Hiſtory ; and whoever doubts of 
it, will be eafily convincd, by the (mn) Places cited in the 
Margin; where the Miſeries the Kingdom endured by 


thoſe Civil Wars, for near the Space of Fifteen Years, 


are very fully repreſented. In the (n) Second and Third 
Years of his Reign, the Commotions firſt began ; and 
then Robert Earl of Glouceſter declared for Maud againſt 


him; and at the ſame time many (o) Prelates, and Per- 


ſons of the greateſt Quality, in ſeveral Parts of the King- 
dom, take up Arms for the Empreſs. In the midſt of 
theſe Confuſions at Home, ( Normandy provides itſelf 
with a new Maſter Abroad; and David King of Scotland 
takes care to invade the Borders in her Quarrel. The 
Year (9) following, Maul the Empreſs lands in England, 


and was immediately aſſiſted by the Welh, under the 


Earls of Hereford and Cheſter ; by whole Fidelity and 
Conduct ſhe was ſoon in Condition to give Battle to Ste- 
phen, in (r) which ſhe took him Priſoner. It is true, by 
a Reverſe of Affairs, he recover d his Liberty before the 


Year expired ; and fancied himſelf powerful enough to 


reduce the Kingdom entirely to his Obedience. But 
that Piece of good Fortune added only Length, not any 
Quiet to his Reign; for his Enemies continued ſtill in 
Circumſtances to diſturb his Government; and never 
laid down their Arms, till they had obliged him to 


agree to a Compoſition with Henry 11. which did not hap- 


pen, till the laſt Year of his Reign. Is it not then rea- 
ſonable to expoſtulate with the Doctor, why he ſhould 
imagine, this Prince's Caſe could be ſerviceable to his 
Defign ? He was to prove the Right and Authority of 
Kings de Facto, from the Acquieſcence and Submiſſion of 


the Subjects ; but Stephen was never permitted to enjoy 


any Peace and Quietneſs, that deſerves to be taken No- 
tice of ; becauſe a great Part of England would not endure 
him for their King. Surely an fates more prejudi- 
cial to his Purpoſe, could not eafily be thought of ; for 
if Examples have any Influence over the Actions of 


(„) Geſta Regis Stephani, p. 961. 073 Ord. Vitalis, ibid. p. 917. 
W. Malmsb. Hiſt. Nov. 1. 2. Hen. Hun- p) Ord: Vitalis, I. 13. p. 902, 922. 
tingdon. 1.8. Et W. Newbrigenſis. & (9) A. D. 1139. Ord. Vitalis, p.92, 
Chron. Saxon. ad A. D. 1137. 921. 12 

(n) A. D. 1138. Ocd. Vitalis, I. 12. (7) A. D. 1141. 


p. 916, 919. : 
N Princes, 
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The Hereditary Right of the 
Princes, none can more effectually deterr them from 
uſurping on one another, than a Reflexion upon the 
many Troubles and Difficulties Stephen was forced to 
ſtruggle with. The two firſt were the only Years of his 
Reign, which were free from the Calamities of War ; 


in which reſpe& the whole Nation is (t) ſaid to have 


ſubmitted to him, and own'd him for their King. But 
what was this Submiſſion? Even ſuch a one, as is made 
to Torrents and Inundations, when they cannot be re- 
fiſted : And for the ſame Reaſon, every ſudden and 
powerful Invaſion may be thought to be approved of, 
when it is not oppoſed. Stephen, by the Affif.ance of a 
potent Party in England, ſeizes the Crown, whilſt the 
true Heir is in a diſtant Country, and her Friends were 
wholly unprepared to aſſert her Right. In theſe Cir- 


cumſtances they comply with the Uſurper, and promiſe 


Fidelity to him. But did they believe this to be their 
Duty? Did they act herein upon the Doctor's Princi- 


ple; viz. That Poſſeſſion made him their Lawful Ring? No 


certainly; the contrary is moſt evident: For no ſooner 
did the Empreſs arrive in England, and demand the 


Crown as her Right; but (t) they immediately repair'd 
to her, notwithſtanding their late Engagement to Ste- 


pen; and ſerved her afterwards with untainted Loyal - 
ty, till they had ſecured the Succeſſion to her Son. Ve- 
ry true, ſays the Doctor; but herein they were guilty of 
a Revolt; they acted againſt their Oaths to Stephen ; and 
ought to be look'd upon as Rebels. This is a very hard 
Cenſure ; not only without Proof, but againſt the Faith 
of Hiſtory ; which aſſures us, that thoſe that quitted the 


Party of Stephen for that of Maud, did it upon this 


Principle, That their firſt Oath to her remained till in 
Force, and could not loſe its Obligation by their ſubſe- 
quent Oath to Stephen. This appear'd in none ſo remarka- 


() R. Hoveden, 8 481. ſex: Baldwin de Redvers held Exeter 
(1) Tho. Wikes Chroni 

1138. Proceres quoque regni, q#0r»w Bigod, the Caftle of Norwich. Jeffery, 
animus jurisurandi tranſgreſſtone vacilla- ſurnamed Talebot, the Caſtle of Hereford ; 


bat, provida deliberatione ſibi concilia- William de Mohun, that of Dunſter ; 


ronicon, ad A. C. and the Iſle of Wight 1 him. Hugh 


- —— * — — - —_ 4 wy — 
Moo mg uy Yn _  [@cCcccrcr EET N. _ * 
* : — - 
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bat, fe. Matilda Imperatrix. 
It may not be amiſs to ſet down the 
Names of the chief Nobility, who declared 
for Maud the Empreſs, and adhered to ber 
Inereſt, notwithſtanding their Oaths to 
Stephen; vix. Robert Earl of Gloceſter, 
the Earls of Cheſter, Hereford, and Eſ- 


, 


William Louvel, Caſtle-Cary; and Pa- 
anellus, Robert de Nichole, Euſtachius 
lius Johannis, Willielmus filius Alani, 

defended the Caſtles of Ludlow, Wares 

ham, Melhune, and Shrewsbury ; be- 
fides ſeveral others, Vide H. Hunting» 

don l. 8. Ord. Vitalis, &c. 


ble 


7 


Crown of England aſſerted, &c. 
ble, as in Robert Earl of Glouceſter, Natural Son to King 
Henry I. who juſtified the Aſſiſtance he gave the Em- 
preſs, chiefly upon () this Reaſon, that he had been ſworn 
to her; and therefore was bound in Conſcience to ſerve her 
againſt Stephen. Now it muſt be granted, this had been 
a poor and wretched Evaſion, unworthy of Countenance 
from Perſons, that pretended to Honour, and indeed com- 
mon Senſe; were the Doctor's Notion of the Engliſh Con- 
ſtitution true, and had it been generally received in 
thoſe Times: For then their Duty to the King in Poſſeſ- 


fron would have cleared all Objections, and removed e- 


very Scruple, which could poſſibly ariſe from the Con- 
ſideration of their Oath to the Empreſs ; and whatever 
Attempts had been made to place her in the Throne, 
would have been ſo many Invaſions of the Laws of their 
Country. Well; but if the Nobility were bound by 
their Oaths to Maud, we muſt condemn them for taking 


one to Stephen; which the Doctor thinks is a (z) ſevere 


Reflexion on our Anceſtors ; becauſe we muſt then ſay, they 


either did not underſtand their Duty, or did not practiſe it. 


But how can we help it, if our Anceſtors were guilty of 
ſome Actions, which cannot be defended or juſtified ? 
Were they the only Sinners in the Univerſe in that re- 
ſpe& ? Or is it a Shame for us to confeſs, what we can 
never hope to conceal ? Faulty we are ſure they were 
upon one Account or other, either in ſwearing to Ste- 
phen, or in revolting from him; and therefore, ſince it is 
not poſſible for us entirely to acquit them of both theſe 
Actions; the beſt Service we can do for them, is to ſhew 
they were ſorry for the Crime they had committed, and 
endeavour d to atone for it by their ſubſequent Loyalty: 
And for this we have the Teſtimony of the Writers of 
thoſe Times, who tell us, that thoſe who departed from 
their Oaths to Stephen, when the Empreſs landed, did it 
for no other Reaſon, but becauſe they thought they were 
bound to it in Conſcience. That this was the (Y) real 
Motive, upon which Robert Earl of Glouceſter declared 
War againſt Stephen, I have already obſerv'd ; and muſt 
therefore wonder, how it came to paſs, that the Doctor 


() Will. Malmsb. Hiſt. Nov. l. 2. modo eum poſſe fine ignominii vitam 
(x) View of the Engl. Gnft. p. 6, 7. præſentem — vel merere beatitu- 
(y ) Animabant nimirum mentem e- dinem futurz, ft paternæ neceſſitudinis 
jus multorum Religioſorum reſponſa, Sacramentum itritum haberet. 
quos ſuper negotio conſuluerat: nullo Malmsb. Hiſt. Nov. c. 1. 


ſhould 
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The Hereditary Right of the 


ſhould make this Earl's Oath to Stephen, an Argument 
for the Support of his Cauſe ; eſpecially, conſidering, 
that the Hiſtorian, who is moſt to be depended on in 


this Point, has afſign'd different Reaſons for that Noble- 


man's Conduct, throughout this Affair. (z) He tells us, 
That Robert Earl of Glouceſter was with King Henry in 
Normandy, when that Prince died; and that he did not 
come into England, till ſome Months aſter Stephen had 
been crown'd. (a) He ſpeaks of it, as a Matter well 
known to him, That Robert deliberated with himſelf for 
ſome while, what Courſe be ſhould ſteer in the Difficulties, 
which then ſurrounded him ; for he ſaw plainly, that he could 
not yield himſelf a Subject to Stephen, without violating his 


Oath to bis Siſter ; and on the other hand, ſhould he refuſe to 


make his Submiſſion to Stephen, he ſhould not only be incapable 
of doing the Empreſs and her Son any Service, but expoſe him- 
ſelf to great Dangers and Inconveniencies. For Stephen be- 
ing now Maſter of thoſe immenſe Treaſures, which King Hen- 


ry had been hoarding up for many Tears; and being withall 


wery liberal, not to ſay prodigal, in bis Temper ; it could not 
be avoided, but he muſt be very formidable, by the great Qua- 


lity, as well as Number of his Adberents ; and therefore it 


would be in vain to think of oppoſing him at preſent, by open 


Force and Violence. It was neceſſary therefore for the Earl to 
diſſemble his Intentions for ſome while, an1 conſequently to do 
Homage to Stephen; which he perform'd under this Condi- 
tion, that no Injury was offer d to his Honour and Dignity, 
and the Promiſes made to him were kept inviolably. 


Tus we ſee William of Malmsbury abandons his 


Earl (for whom he had otherwiſe a particular Efteem, 


() Will. Malmsb. Hiſt. Nov. c. 1. 
(4) Idem ibid. Eodem anno poſt 
Paſcha, Robertus Comes Glouceſtriæ ve- 
nit in Angliam, cujus prudentiam ma- 
xim? Stephanus verebatur. Is dum eſſet 
in Normannia, multi cogitatione fati- 
girat animum, quidnam fibi ſuper hoc 
otio ſtatuendum putaret. Si enim 
R. Stephano ſubderetur, contra Sacra- 
mentum, quod Sorori fecerat, videbat 
fore : ſi refragaretur, nihil Sorori vel 


Nepotibus profuturum, fſibi certe im- 


maniter nociturum intelligebat. Habe- 
bat enim Rex immenſam vim theſauro- 
rum, quos multis annis Avunculus ag- 
eſſerat, &c. hanc copiam gazarum ha- 
enti auxiliatores deeſſe non poterant: 


præſertim ci eſſet ipſe in dando aiffu- 


ſus, & (quod minim? Principem decet ) 
Prodigus. Currebatur ad eum ab om- 
mum gentium Militibus, & a levis ar- 


maturæ hominibus, &c. ---- Et jam Pro- 


ceres Angliæ in ejus aſſenſum pronis 
mentibus tranſierant. Erat quidem an- 
xius Prudentiſſimus Comes, ut illos de- 
licti argueret, & ad ſaniorem ſenten- 
tiam præſenti colloquio revocaret. Nam 
viribus obviare — propter præfatas 
cauſas, dabatur facultas; cui nimirum 
nec in Angliam venire liberum erat, niſi 
quaſi defectionis eorum particeps, men- 
tis ſuæ arcanum ad tempus diſſimularet. 
Itaque Homagium Regi fecit, ſub con- 
ditione quidam, fcilicet quamdiu ille 
dignitatem ſuam integrè cuſtodiret, & 
libi pacta ſervaret, &c. 


and 
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and Honour) to the Courteſy of his Reader, without 
any Apology for his Submiſſion to Stephen, but what a 
Regard to his Intereſt, and the Neceſſity of Affairs could 
help him to. He ſays, he was reſolv d to keep his Oath to 
his Siſter, and do what he could for her Service, even at the 
Time he ſwore to Stephen; that is, (5) he defired to be (by Will 
thought one of her Enemies, that he might the better d = 
act the Part of her Friend. And is it not then evident, defeat 
that this Earl of Glouceſter could not poſſibly act upon the — 
Doctor's Principle? For by Vertue of that, his former nf — 
Oath to Maud would have been abſolutely void, and of pus lüb 
no Obligation; but he declares himſelf of a quite con- 
trary Opinion in this Part of his Management: He be- 
liev d he could not be releas d from his Oath to his Siſter, 
even when he took one to Stephen; and did not pretend 
to juſtify his Fidelity to her, upon any other Confidera- 
tion. It is apparent therefore, that his Example is by 
no means to be imitated, becauſe not to be defended ; 
for by the Confeſſion of his greateſt Admirer and Advo- 
cate, he was guilty of manifeſt Perjury : But then I hope 
the Doctor will not take it amiſs, if I think him very ex- 
cuſable, for what he did afterwards, i in Favour of. his Si- 
ter ; for ſurely, if he believ'd himſelf bound by his 
Oath to her, he had Reaſon to promote her Intereſt upon 
all peer Occafions, and to x his utmoſt to place her 
in the Throne. 

LET me add farther, as an evident Proof, that the 
Doctor's Principle was not underſtood and approv'd of in 
thoſe Times; that (c) David King of Scotland, thou ugh (e) Sim. Du- 
reduced to great Difficulties by his Adherence to the En. — — 


tin. p. 262. 
preſs, could never be prevail'd with to renounce his Oath Fide dignum 


to her, and take a new one to Stephen; inſiſting upon it — 5 
to the Uaft, that he was obliged to the inviola 110 be rfor- vincere vel 
mance of it. Now had it been the current Doctrine of — 
that Age, that whoever was in full Poſſeſſion of the ediert 
Throne, was to be obeyed ; he would have been ſenſ- Hens Be: 
ble of the Injuftice 41 Folly of expoſing himſelf to? 
Dangers, for a Lady, whoſe Claim to his Service imme- 
diately ceaſed, from the very Moment her Adverſary had 
made himſelf entire Maſter of England. 

Arp now I may appeal to the impartial Render, 
whether any Inferences can be juſtly drawn, from what 
I haye hitherto obſerved, FRO: can encourage the Doctor 


to 
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The Hereditary Right of the 
to hope for Aſſiſtance from this Reign. Great Num- 


bers ( ſays he) of the Nobility, the Clergy ani People of 


England ſubmitted to Stephen, and ſwore Fealty to him 
as their King; but great Numbers likewiſe of the Nobi- 
lity, 2c. who had thus ſworn to him, ſoon after took 
up Arms againſt him, as an Uſurper. So that here is 


Fad againſt Fact, and Example againſt Example; and 


the Queſtion is, which of the two is to be regarded, as 
moſt juſtifiable, and worthy of Imitation. If we are to 
believe the Doctor, Allegiance was due to Stephen; and 


therefore they only were gooc Subjects, who kept their 


Oaths to him, and the Breakers of them Rebels ; but his 
Adverſaries are of a contrary Opinion; for they think 
it more reaſonable to affirm, that the Oaths taken to him 
were unlawful ; and upon that account they highly ap- 
prove of the Behaviour of thoſe, who abandon'd Stephen 


- for the Sake of Maud. This 1s the true State of the 


Controverſy, as it preſents itlelf to us from the View 
we have hitherto taken of Stephen's Reign; and conſe- 
quently we are yet to feek for the Satisfaction promiſed 
A | 


* * 
8 ® 
. 
* 


Ax the Miſchief is, the farther we carry our En- 
quiry into the Hiſtory, of this King, the more we find 

ur Expectations diſappointed. Stephen, in the Sixth 
Year of his Reign, was taken Priſoner at the Battle of 
Lincoln; and then the Empreſs, being Miſtreſs of his 
Perſon, ſeem'd to be ſo of the Kingdom too; the Biſhops 
at leaſt, and the whole Eccleſiaſtical State, were of this 
Opinion; for they (d) immediately took care to make 


their Peace with the Empreſs; ſwore Fidelity to her, and 
le) excommunicated all that adhered to Stephen. So far, 
it muſt be confeſs d, the Doctor may have Reaſon to be- 

lieye his Cauſe proſperous; and the Truth is, the great 
Biſhop of Wincheſter urged it as an Argument to the 
Clergy, why they ſhould ſwear Subjection to the En- 
. preſs ; wiz, (F) becauſe the Kingdom would be in Danger, f 
there was no Governor. So that it was the Publick 


1 (4) W. Maimbur. Hiſt. 8 >" th — Council 1 r- not only 2 * Bi- 
Invocan itaque primò, ut par eſt, in au- ſhops were aſſe in it, but alſo 
xilium es — filiam Pacifici Regis | of the Abbots and Archdeacons, Þ en 


(ſe. Matildam Imp.) in Anglia Nor- (e) W. Malmsbur. ibid. 


manhizque Doininam eligimus, & ei (f) W. Malmsbur. Hiſt Now 1. 2. 
fidem & manutenementum promitti- Ne Regnum vacillet, ſi Regnante ca- 
mus. Malmsbmy ſays, be was preſent at ret. et 


01 5 T Q Good, 
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Good, arid Neceſſity of Affairs, that brought them to 


this Compliance; which is all the Doctor contends for. 
But I muſt beg Leave to obſerve to him, that before this 
Council was aſſembled, the (g) Archbiſhop of Canterbury 
being ſolicited to make his Submiſſion to Mand, and 
-own her Title, made Anſwer, That he could not do it with 
Henour, till King Stephen had releas'd him from his Oath of 
Fealty he had taken to him; and therefore he, and many of 


his Prelates, with ſome of the Lait), teck a Journey to the 


King, to conferr with him upon that Affair; who gave his 
Conſent, that they ſhould yield to the Neceſſity of the Times. 
Thus it is evident, they did not think themſelves at Li- 
berty to turn over their Allegiance to Maud, till they 
were admitted to do it by Stephen ; to which alone that 
unanimous Recognition of her Jitle in the Synod of 
Wincheſter, which preſently after enſued, is to be impu- 
ted. Is it not then apparent, that the () Doctor's Prin- 
ciple had nothing to do in this Tranſaction? for that 
would have operated immediately, as ſoon as Maud was 
in Poſſeſſion, without any Heſitation or Delay; and the 
Archbiſhop would never have given himſelf the Trou- 

ble of a Journey to Stephen, to ask that, which the Con- 
ſtitution of the Kingdom obliged him to. Beſides, if the 
Example of the Prelates, and the Clergy of this Reign, 
is to preſcribe to Poſtetity ; it will not only be lawful to 
{wear to every Prince in Poſſeſſon, but to deſert him too, 
whenever an Opportunity offers; for within a few 
Months after this ſolemn Promiſe of Fidelity to the Em- 
preſs, made in a full Synod, the good Biſhop of Winche- 
Fer, finding his Brother's Party to be in a Condition to 
make Head againſt the Empreſs, takes an Occaſion of 
quarrelling with her; defeats her little Army at Winche- 
ſter; and obliges the brave Earl of Glouceſter to ſurrender 
himſelf a Priſoner. The Conſequence of which Victo- 


(g) Paucis poſt diebus Theobaldus tool upon her the Title of Queen; but ei- 
E 5 . 1 
Cuntuariæ 1 venit ad Im- ther retained that of Empreſs, or elſe called 
peratricem ; diſtulit ſant fidelitatem Do- herſelf Domina'Anglorum, the Lady of 
mine ſacere; inconſulto Rege alias diver- theEngliſh ; as 2 from our Hiſtories, 
tere, fame & Perſonæ ſuæ indignum arbi- and ſeveral of her Charters ftill cætant. 
tratus, Traque & Ipſe & Plerique Pre- And yet the Great Council of the King- 
Fades, cum aliquantis Laicis, permiſſi ad Au enn d her Title, and ſnore Fealty 10 
Regem ire & colloqui, dignanterque her : Which ſhews, the Dottor is miſtaken, 
impetrati vniã, ut in neceſſitatem tem- ( Vind. p. — when he affirms, in the 
poris tranſirent, in Sententiam Legati Caſe of Cromwell, that by the Conſtitution 
ceſſere. W. Malmsb. Hiſt. Nov. I. 2. of our Monarchy, he wh had not the Royal 
) I may be fit here to obſerve, that Tiile, conld not have the Legiſlative As- 
Maud, when Ibe was in Poſſeſſion, never thoriy. | "Fry | 
1 4 ry 
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freſh to Stephen. 
nimble Change in the Biſnops? Was this effected too by 
the Doctors Principle? Certainly no: For the mutual 


he Hereditary Right of the 
ry was, that the Empreſs was forced to give Stephen his 
Liberty, that her Brother might obtain his; and this 
was no ſooner done, but the whole Body of the Clergy 
aſſemble again; by the Authority of the Legate, (i) re- 
voke all their Promiſes and Oaths to Maud, and ſwear a- 
(k) What muſt we now think of this 


Enlargement of King Stephen, and the Earl of Glouceſter, 
was agreed to upon (1) theſe Terms; That Maud /hould 
Ie the Lands and Caſtles ſhe was then in Poſſeſſion of; and 
both ſhe and Stephen might defend their Pretenſions as well as 
they were able, So that England was then (m) divided be- 
tween them; and either we muſt ſay, they were both in 
Poſſeſſion, or neither. If Stephen was King de Fas of his 
Part, ſo was Maud Miſtreſs de Facto of Hers ; and there- 
fore thoſe Biſhops, whoſe Dioceſes were in her Diviſion, 
could never juſtify their taking Oaths to Stephen, upon 
the account of Poſſeſſion. The Truth is, though theſe 
Biſhops did all along favour the Cauſe of Stephen, before 
that of Maud ; yet at the latter End of his Reign, they 


_ plainly made a Diſtinction between him, and a King de 


ure; for being then, in a general Council, (n) requeſted 
y him, to conſent to the Coronation of his eldeft Son 
Euſtachius, in order to defeat the Defigns of Prince Hen- 
90 they peremptorily refuſed to gratify him in this 
oint; alledging for their Excuſe an expreſs Prohibi- 
tion, which they had received from the Pope, who would 


Robertus aſſe 
quam Caſtellorum vel terrarum redde- 


(i) W. Malmsb. Hiſt. Nov. I. 2. 

(+) W. Malmsb. ſays likewiſe, They 
— all that adhered to Maud. 

1 
(1) W. Malmab. ibid. Ad ultimum 
eo modo res ventilata, ut æquis conditio- 
nibus & Rex & ipſe abſolvefetur ; nul- 
Jo pacto alio interveniente, niſi ut quiſ- 
que partes ſuas pro poſſe, ſicut priùs, tu- 
tarentur. DONG ſequ. Tum demum 
it; ith} tamen, ne quic- 


retur, quod poſt Regis captionem in jus 
Imperatricis, vel quorumque fidelium 
ejus tranſierat. 

(] Chron. Saxon. ad A. D. 1140. 


Tounc fuit Anglia multum diviſa: non- 


nulli tuebantut partes is, nonnulli 
Imperatricis; cm enim Rex erat in 


.Carcere, opinati ſunt Comites & ſummi 


Viri, eum 4 irĩ liberatum; ide6- 
que faderg facto cum Imperatrice, de- 


duxerunt eam in Oxenford, & in ejus 


poteſtate oppidum poſuerunt. 

(n) Convocato apud Londoniam 
Generali n ſc. Archi- 
epiſcopo Cant. Epiſcopis quoque & 
Nroceiibus Anglia, propoſuit animo fi- 
lium ſuum Euſtachium regio Diade- 


mate inſignire, & de jure debito & ju- 


rato Henricum prævenire, & penitùs 


ptivare. Poſtulatus autem a Prædicto 


Archiepiſcopo & cæteris Epiſcopis, quos 
ididem - congregaverat, ut Euſtachium 
filium ſuum in Regem ungerent, & be- 
nedictione ſuã confirmarent , repulſam 
vehementtr\indoluir. Dominus ſiqui- 


dem Papa literis ſuis Cantuarienſi pro- 


hibuerat Archiepiſcopo, ne filium Re- 


gis, qui contra jurjurandum fegnum uſur- 


videbatur, in Regem ſublimaret. 


Hen. Huntingdon. p. 305. Gervaſ. Do- 
roberm. p.171. 


by 
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by no means permit, that the Father, who had obtain'd the 
Crown by Perjury, ſhould be ſucceeded by his Son. From 
whence, I ſay, it is evident, they would not allow a 
King de Facto the fame Rights and Privileges, which 


belong to a King de Jure; for the Son of a King de Jure 


has an undoubted Title to the Succeſhon, which no Sub- 
. jeAsever preſumed to diſpute : But the Biſhops did not 
think, that was Stephen's Caſe; and therefore would not 


conſent, that his Son ſhould inherit the Crown after 


him. And now I hope the Reader will be able to judge, 
how dangerous it is, to make the Actions, even of the 
greateſt Subjects, a Proof of the Conſtitution in any 
Reign. In this of Stephen, (o) we find the Biſhops and 
Clergy pretended to the ſole Authority (where the Pope 
did not interpoſe) of making and removing Kings ; 
and they took upon them to diſpoſe of the Alle»iance of 
the Subject, whenever they judged it neceſſary; or 
thought they might do it with Safety. But will any one 
inferr from hence, that ſuch Proceedings were warranta- 
ble by the Laws of England? Or that Oaths taken to a 
Perlon, that has the Power in his Hands, are to be conſi- 
dered only as the Effects of Fear and Compulſion; and 
are therefore of no Obligation ? And yet this was one of 
the Arguments the Biſhops inſiſted on for their Juſtificati- 
on, in the contrary Oaths they took to Maud and Stephen. 
But their chief Plea on theſe Occafions, was the Pope's 
Authority, to which they profeſs'd an abſolute Obe- 
diegce. The Doctor is pleaſed to (p) affirm, That his 
4005 aries had not proved, that this pretended Power of 
Popes, in ſetting up Kings, was ever praiſed ; or that in 
Obedience to any ſuch Papal Injunctians, Subjects had ever 
ſworn Allegiance to Non-Hereditary Kings. But he muſt al- 
low me to ſay, they had very good Evidence for this Aſ- 
ſertion ; and it is ſomewhat ſtrange, the Doctor ſhould 
overlook it, in his Peruſal of William of Malmsbury : For 
that Hiſtorian (9) tells us, that when Stephen had reco- 


vered the Throne, Henry Biſhop of Wincheſter, the Pope's 


Legate, held a Council of Biſhops, in which (notwith- 


(Co) W. Malmsb. Hiſt. Nov. I. 2. 0 p) Defence, p. 26, 31. 
The Legate tells the Council : Ventilata q) W. Malmsb. Hiſt. Nov. J. 2. 
eſt heſterno die cauſa ſecret) coram ma- Auditum eſt lectas in eo literas Domini 
jori parte Cleri Angliz, ad cvjus jus po- Apoſtolici, quibus modeſt Legatum ar- 
tiſſimam ſpettat Principem eligere, ſinul- gueret, quod liberare fratrem ſuum diſ- 
que ordinare, ſimulaſſet; delicti tamen ſuperioris gra- 


| ſtanding 
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ſtanding their former repeated Oaths to Maud) they all 
declare for Stephen ; and this they did in Obedience to the 
Pope's Command, whoſe Letter was read before them. And 
ſome Years after, when Stephen endeavour'd to pet his 
Son crown'd, the (r) Biſhops abſolutely refuſed it; al- 
ledging for their Excuſe, that they had received expreſs 
Orders from the Pope, never to comply with ſuch a Propoſal. 
I might produce farther Teſtimonies, to ſhew the great 


| Influence the Pope's Commands had over the Prelates, 
and even ſome of the Nobility too, in this Reign ; but 


would it from thence follow, that the Pope's Depoſing 
Power was then eftabliſh'd by Law? That it was a Part 
of our Conſtitution? And that none could be Lawful 


Kings, but ſuch as were advanced to the Throne by his 


Conſent and Approbation? Ir this was really the Caſe, 
it muſt be confels'd, Maud had a very ill Cauſe ; and fo 
has the Doctor too; for then, it feems, Stephen was a Law- 
ful King, by the Pope's Authority ; not by Virtue of his 


* in Poſſeſſion. 


HESE Reflexions upon Stephen's Reign, have ar- 
riv'd to an Extent beyond my Defign and Expectation ; 
but I hope it will be conſider d, that being the firft King 
from the Conqueſt, who was truly and properly King 
de Fafo, it was highly requiſite, his Story ſhould be 
examin'd with Care and Exactneſs; for tho the Doctor 
has thought fit to pals it over with very little Notice ; 


yet with his Leave, I ſhould imagine it very reaſonable 


to expect, ſome Diſcoveries might be made of the Autho- 
rity of Kings de Facto in his Reign, if it had been own'd 
and allow'd by the Conftitution. The Event indeed is by 
no means fayourable to the Doctor; and I am perſuaded, 
the Reader will be of the fame Opinion. I ſhall now 
only add the following ſhort Obſervations ; and then 
ſhall put an End to this troublefome Reign. 

Tre firſt is taken from a Paſfage in our Hiſtorians, 
who ſpeaking of the Agreement between King Stephen, 


tiam facere, & magnopere cohortari, ut gavenſi faverent, ad Excommunicatio- 
uocunque modo, vel Eccleſiaſtico, vel nem vocandos, &c. 

Lean, poſſet, ad Germani liberatio- (7) Dominus ſiquidem Papa literis 
nem accingeretur.Itaque jubere ſuis Cantuarienſi prohibaerat Archiepiſ- 
({c.Legatum) ſe, de parte Dei & Apoſtd= copo, ne filium Regis, qui contra juſ- 
lici, ut Regem voluntate populi, & aſ- jurandum regnum uſurpiſle videbatur, 
ſenſu Sedis Apoſtolicæ inunftum, quan- in Regem ſublimaret. Hen. Hunting- 
tis poſſent vinbus; nex> juravente turba- don. p. 395. Gervaſ. Dorobern. p. 1371. 
tores verd Pacis, qui Comitiſſæ Aude | 


and 
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and Henry Duke of Normandy, tell us expreſly, That 
by (s) Virtue of that Accommodation, and not ſooner, 
Stephen became a Rightful King; which ſhews, they did 
not believe his Poſſeſton had made him ſo before. Se- 
condly, When Henry II. obtain'd the Crown, he depoſed 
the Noblemen made by Stephen, as meer imaginary, falſe 
Earls, and Lords; and reſumed alſo the Lands granted to 
them by that King, tho King de Facto: And all this was 
done for this ſole Reaſon; viz. becauſe Stephen was an 
Uſurper ; and (t) therefore his As ought not to be prejudicial 
to the Lawful King; As the Chronicle of Normandy, the 
Book of the Abbey of Waverly, Mr. Selden out of them, 
Guil. Neubrigenſis, and Chron. Brompton, inform us. 
This Remark was long ago made by Mr. (u Selden, and 
Mr. (z) Prynn, Names of great Authority in our Hiſtory, 
and who can never be ſuſpected of Partiality in this 
Controverſy. On the other hand, Maud the Empreſs 
had created (5) Milo, Earl of Hereford ; (z) Gaufred de 
Magna Villa, Earl of Eſſex ; and (a) Robert de Sigillo, Bi- 
ſhop of London; of which Honours we do not find, that 
Stephen pretended to deprive them ; and we are ſure the 
Biſhop continued in Poſſeſſion to the Time of his Death, 
which was not till Ten Years after. 

Tux next King, whoſe Title I am now obliged to 


enquire into, is Henry II. () whom the Doctor is pleas'd 


to reckon among his Non- Hereditary, or de Fafto Kings, 
for theſe two Reaſons: Firſt, Becauſe his Mother Maud 
the Emprels, from whom he derived hts Right, was 
living in the fonrteenth Year of his Reign. Secondly, Be- 
cauſe the Royal Family of Scotland, being deſcended from 
Elgar Atheling's Siſter, were before him in Blood; and 
therefore ought to have enjoy'd the Crown. But if it 
fhould appear, that theſe undoubted Heirs entirely re- 
fignd up their Rights and Pretenfions ; I hope then the 
Doctor will allow Henry II. to be a Lawful King, without 


(s) W. Neubrigenſis, I. 1. c. 30. gitimo Principi minim facere debent. 
. 105. Walt. Hemingford. c. 76. Et J. Brom ton, Chron. p. 1046. 
Vous Brompton, Chron. p. 1037. Qui- («) Title: of Hondir, p. 755 

bus, Deo propitio, ſolenniter actis, K. (x) Prynn's Regiffer of Parl. Writs, 
Stephanus tunc quaſi . juſt? Ang- Part 1. p. 240. | Es 
liam recepit. Matth. Paris, p. 86. at 0 7 Nynter Fœdera, &c. Tom. 1. 

A. D. 1153. Juſtiria de clo proſpiciente, ) Camden's Britannia. 

Rex Anglorum Stephanus, & Dux Nor- (4) Sim. Dunelm; p. 269. Gerva 


a 
mannorum Henricus, apud Wallingford Dorobern. p. 1355. Godwin de Przſul. 
p 8 Pp 855 | 


in Concordiam convenerunt. & Wharton de 572 Lond. 
( Chartz Invaſoris przjudicium le- (% Defence of bis View, p. 163, 764. 
having 
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having Recourſe to his Hypotheſis. That the Empreſs 


had a juſt Title to the Crown, after her Father's De- 
ceaſe, is not to be diſputed ; for all imaginable Care had 
been taken, to ſecure the Succeſſion to her, by the Oaths 
of all the Prelates, and Nobility : And therefore ſhe 
claim'd it as her Birthright ; and would never yield up 
the quiet Poſſeſſion of it to Stephen. But we have like- 
wiſe a well-grounded Aſſurance, that ſhe never intended 
to fit longer in the Throne, than till her Son became ca- 
pable of the Government. This was probably the Rea- 


ſon, why ſhe would not take upon her the Title of 


Queen, even when her Enemies were at her Feet, and 


ſhe ſeemd to be entirely in Poſſeſſion of the Kingdom; 


for upon any other account to have declined a Corona- 
tion, (c) conſidering the Diſpoſition and Temper of thoſe 
Times, might have proved very prejudicial to her Inte- 
reſt. During the tender Age of her Son, ſhe was con- 
tented to endure the Fatigues of a Military Life for ſe- 
veral Years; but at length, having loſt her two great 
Supporters, the Earls of Glouceſter and Hereford ; and 


being tired out with (d) Vexations and Diſappointments, 


ſhe reſolves to leave Englan7, and to ſpend the reſt of 


her Days in Peace and Quietneſs with her Husband in 


Normandy. So that now it was plain, the future Proſe- 
cution of the War againſt Stephen, was wholly devolved 
upon her Son; and it ſeem'd but reaſonable, that the 
Crown of England ſhould: be the immediate Recompence 
of his Trouble in acquiring it. About (e) two Years 
after his Mother's Departure, Prince Henry landed in 
England, upon the Engliſh Nobility of his Mother's Party 
having declar d, that they would not ſtir, till he (f) who 
had the Right, return'd into England : On his Arrival, 
tho' then but Sixteen Years of Age, many of the Nobi- 


lity difcover'd their Inclinations to him; (g) becauſe, of 
Right, all belong d to him ; and they were deſirous of ſecuring 


(e) Angli niſs coronati Rege ſervire 
mol 2 ald. Ord. Vitalis, I. 3. p. 503. 


(4) Imperatrix jam Anglicanz diſ- 
cordiæ tædio affecta, in 81 
transfretavit, malens ſub tutela mariti 
ſui in pace quieſcere, quam in Anglia 
tot moleſtias ſuſtinere. Gervaſ. Doro- 
bern. p.1363. ad A. D. 1147. 

(e) Gervaſ. Dorobern. ad A.D. 1149. 

(J) Gervaſ. A. 1149. p. 1366. No- 
lebant enim Comites Angliæ & Proce- 


res contra Regem Stephanum liquam ex- 
citare ſeditionem, ed quod Robertus & 
Milo Comites univerſz carnis viam in- 
greſſi fuerunt, & Imperatrix transfreta- 
verat, niſi /pſe, ad quem omnia de jure 
contingebant, in Angliam rediret. 
(g) Quia eum omnia de jure con- 


tingebant.·— Et jura Regni Henrico 
jam militi juvenculo conſervare vole- 


bant. Gervaſ. Dorobern. p. 1366, 1367. 


the 
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the Rights of the Kingdom to that young Knight. From 
which Paſſages I may venture to inferr, that his Mother 
had actually then made over her Title to him; for ho- 


he ſhould have a Right upon any other account, is not 
eaſy to imagine. He did at that time but ſhew himſelf 
to them, to fix them to his Party, and then went for- 
ward into Scotland, to the King his Coufin, who alfo 
treated with him, as claiming the Crown of England in 
his own Right, and engag'd him by Oath, (b) if he re- 
cover'd the Crown, to let him have Newcaſtle and Nor- 
thumberland, and all the Country between the Tine and 


the Tweed. In the Beginning of January 1150. (i) he 


return'd from Scotland into Normandy ; and then his Fa- 
ther (k) Geoffrey of Anjou refign'd up the Dukedom of 


Normandy to him, which Dukedom Geoffrey had held in 
Right of his Wife Maud ; and therefore 1t is probable, 


that at her Inſtance, at leaft not without her Conſent, he 
gave it up to her Son Henry: And if his Mother was con- 


tent to reſign to her Son her Right to the Duchy of Nor- 
mandy, of which ſhe and her Husband were then in quiet 


Poſſeſſion; we have much more Reaſon to think, ſhe 


did reſign up to him her Right to the Crown of England, 


which he himſelf was to be at the Pains of recovering by 


Force. He ſtay'd in Normandy and Aquitaine till the Year 
1152, being engagd in a War with the French King; 
and during that time the War was renew'd and carry d 
on in England, between King Stephen, (I) and the Lords, 
that ſtood up againſt him, to preſerve the Rights of the 
Crown for the young Duke Henry, as the Hiftorian tells 


us: So that it appears, they had then no farther Concern 


for his Mother; but look d upon the Right of the Crown | 


as devolvd on him; to whom, next time he came over 
into England, it was agreed by King Stephen himſelf, 


that after his Deceaſe,' it ſhould accordingly deſcend. 


And nothing ſeems to put this Matter more out of que- 


65) Hoveden, fol. 280. b. 50. inter perpetuum pry totam terram, quz 
eſt à fluvio Tw 


Scriptor. — Bed. Henricus autem fi- ede ad fluvium Tine. - 
lun Madl is Imperatricis jam 16 anno- (i) Gervaſ. p. 1367. | 
rum Juvenis nutritus in, Curia David  - (4) Diceto, p. 525. Gaufridus Plan- 
is Scortorum avi matris ſuæ, factus tegeneſt reddidit tum Normannia 
miles ab eodem Rege David in Ci> Henrico filio ſuo. Knyghton, p. 2390. 
idus 


vitate Carleoli, prits dato Sacramen- Et ſciendum eſt, quod decimo quinto 
to, quod ſi ipſe Rex Angliz fieret, red- anno regni Regis Stephani, 
deret ei Novum Caſtellum, & totam Comes Andegaviz reddidit H 
Northumbriam ; & perinitteret illum & lio ſuo totam Normanniam. '* 
hzredes ſuos in pace fine calumaia in, (/) Getvaſ. ibid. | 


* 
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Ad- ſtion, than the (m) Joy which the Empreſs Maud expreſs'd 
7.1% upon her Son's Return into Normandy, after he had per- 
omni gente feed this Agreement with Stephen; an undoubted Sign, 
5, & dig that he had done nothing in that Act againſt her Con- 
Leia & be- ſent, much lets to her Wrong and Prejudice; and yet by 
et. Hen. that Accommodation, the Succefſion was ſettled on the Son, 
dam g. without any manner of Regard to the Mother's Right. 2 
; And if we conſider the Temper of the Empreſs, that 1 
will ſtill add Force to this Argument: We find this to 5 
be her Charucter, That ſhe was a Princeſs of à very 
great Spirit; and her Carrying it ſo high upon her Vi- 
ctory over King Stephen, is a ſufficient Proof of it. Now 3 
ſuppoſing that ſhe was of that Temper, and that ſhe had 
not refign'd up her Right to the Crown, but ſent her 
Son over only to act in her Name; and he ſo far abus'd 
his Mother, as without her Authority to give away her 
Right for ever, reſerving only the Reverſion of the Crown 
to himſelf: It cannot be conceiv'd, that we ſhould. find 
nothing related in our Hiſtorians, either done or faid by 
the Empreſs, in Vindication of her own Right; eſpeci- | 
ally if we conſider, that Henry did not ftay in England fl 
long after the Agreement was made between King Ste- 
phen and him; but return d back again ſoon into Nor- 
mandy, which of all Places one would think he ſhould. 
not have choſen to go to, had he done his Mother, that 
was there, ſo great an Injury; nor would ſhe have: wel- 


com d him thither with ſo much Joy; but rather have 4 
ſhew'd' her Reſentment, by raiſing him fome Trouble : 
there. Yet we find nothing, but that he liv'd there 1 


quietly, without the leaſt Trouble from his Mother; 
and ſtay'd there till he was ſent for into England upon 
King Stephen's Death; and. then we have no Ground to 
imagine, but that his Mother gave him Joy, and wiſh'd 
© him a good Voyage hither, and a happy Reign: At 4 
leaſt, the Silence of the Hiſtorians, conſidering her J 
Temper, is a better Argument, that ſhe had given up | 
her Right, than their not mentioning her Reſignation, 
nor producing an Inſtrument of it, is of the contrary. 
0 Chroni- (n) Beſides, we are told, King Henry. put, off his Expedi- 
manniz, tipn to Ireland by the Perſuaſions of his. Mother; which 
4B 115, can never be believ d by thoſe, who think ſhe reſented. 
anno primo his Poſſeſſion of the Crown. And. laſtly, we have evi- 
en. ſecure dent Proof, that ſhe took her Son's Part in his Quarrel 3 
_ — gain 
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gainſt Thomas Becket, In the Cotton Library there is an ol 
(o) ancient and very valuable Collection of Letters, by (o)Bibliorh; 
Thomas Becket and others, relating to his Caſe ; in (p) Sen, 
one of which it appears, that King Henry had complain; B. 2. Et vide 
ed to his Mother againſt the Archbiſhop, and that ſhe fes“ 
reproved Nicolas de Monte, the Archbifhop's Friend, very Arſe % 
ſharply upon that Account. Surely this was no Sign of Foitle A. 
any Miſunderſtanding between the Son and the Mother; f. 
but rather an undeniable Teſtimony of the mutual Con- v, p. 5 
fidence there was between them, ſince the Injuries done Fel z 1 
to the one were reſented by the other; which could © 
never poſſibly have happen'd, had the Empreſs look d up- 
on her Son as an ſurper. | 

Secondly, That the Houſe of Scotland ever laid any 
Claim to the Crown of England, upon the account of 
their Deſcent from Margaret, the Siſter of Edgar Athe- 
ling, no where appears; on the contrary, it is an unde- 
niable Truth, that David King of Scotland (Nephew to 
Edgar) ſwore to the Empreſs Maud's Succeſſion ; af- 
ſerted her Right to it, to the manifeſt Hazard of his own 
Kingdom ; and at length, by his ſteady Adherence to 
her Cauſe, and his Fidelity to her Son, with whom he 
made the Agreement juſt now mention'd, contributed 
very much to his Advancement to the Throne. Which 
Actions, if they were not good Evidences of his having 
quitted all Pretenſions to the Inheritance of England, it 
was certainly impoſfible for him to give any that would 
have been good. 15 

Tuus far I have endeavour d to clear the Hiſtory of 
our Kings, from the Conqueſt; and perhaps have ſuc- 
ceeded in my Deſign; which was to ſhew, that the Sub- 
jects had Reaſon to obey. them, as Lawful Sovereigns, 
Stephen only excepted, without the Help of the Doctor's 
Principle. But if I preſume too much upon the Strength 
of my Arguments, I have this Comfort however, that 
the Doctor will not be able to-overthrow their Probabi- 
lity at. leaſt; which I cannot but think neceſſary for 
him in this preſent Undertaking. For were it only un- | 
certain, whether William I. and his Sons, had a' Legal 9 | 
Title to the Crown, (without regard to their Poſſeſſion) ps 
this very Uncertainty would be a ſufficient Confutation 
of what he has urged: from their Reigns; becauſe his 
boaſted\Conftitution abſolutely depends upon the — 

e 
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ed Exiſtence of Kings de Facto, who were ſubmitted to 
and obeyed, for no other Reaſon, but upon the account 
of their being in the Throne: But the Doctor cannot be 
ſure, the Subjects did not think themſelves bound in Con- 
ſcience, to pay their Allegiance to theſe Princes upon o- 
ther Conſiderations, beſides their Poſſeſton ; and conſe- 
quently his Cauſe is far from being ſecure. He is pleas'd 
| indeed to expect, we ſhould demonſtrate the Rights of 
KO) Se bis theſe Princes ; and therefore (q) complains of one of his 
p. 21, & Anſwerers, That he had not proved, that the Subjects ſubmit= 
ted to certain Kings (whom he had called Kings de FaQto) 
upon the Score of Hereditary Right, or of any Right at all, 
antecedent to their Poſſeſſion, which (ſays he) of all things he 
ought to have done. But by his Leave, his Adverſaries 
will never think it their Duty, to prove the Rights of 
Princes, more than of any private Men ; which, by the 
eſtabliſh'd Rules of Equity, ought always to be pre- 
ſumed, and taken for granted, till the Contrary is made 
evident. On the other hand, none are to be eſteemed 
Criminals without Conviction ; and yet ſuch were cer- 
tainly all Kings de Facto; for the Kingdoms then poſ- 
ſeſs d, did of Right belong to another, from whom 
they were forced by Violence, and withheld by noto- 
rious Injuſtice. Since the Doctor therefore has thought 
fit to charge ſo many of our Kings with this Crime; it 
becomes him to make it good by undoubted Teſtimo- 
nies and Authorities; otherwiſe he denies them that ju- 
ſtice, which the Laws of all Countries allow to the mean- 
eſt Subjects, who are ever reputed Innocent, till the 
Guilt they are accuſed of, is clearly detected, and ma- 
nifeſted. | | | 4 | B 
Tux Doctor perhaps may now expect, I ſhould fol- 
low him through his whole Liſt of Kings de Facto; but 
fince he has not thought it worth his while, to take much 
| Notice of them himſelf ; he will excuſe me, if I paſs 
Ke bis them over with as little Regard : (7) He has been 
4. pleas d indeed to draw an Argument from a Paſſage 
in our Homilies relating to King John; and (as the 
(5) Biſhop (s) Biſhop of Worceſter had done before him) urges it as 
den U, à Proof, That the Engliſh Clergy in Queen Elizabeth's 
e ge, Reign, thought Allegiance was due to King John, as a 
Sowa ac. Lawful Prince; becauſe they call him the Subjects Sove- 
P- 32, 33. reign Lord the Ring; and their Natural Lord the King of 


England : 
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England; whereas it is well known, that King John was no 
more than a King in Poſſeſſton ; for Arthur, who was bis el- 
der Brother's Son, and put up a Claim againſt him, with his 
Siſter Eleonore, who was kept in Priſon all his Reign, were 


nearer in Blood to the Throne, than himſelf. But let the Do- 


cor be as confident as he pleaſes ; we have very good 
Authority to affirm, that King Richard (t) appointed his 
Brother John his Succeſſor, by which Teſtamentary, Right 
(according to ancient Cuſtom) he might become a Law- 
ful King, and therefore John pretends to have ſucceeded 
Jure Hæreditario. In the next place it appears, that (u) 
Arthur very early ſubmitted to King John, and did Ho- 
mage to him; and (z) I find an Inſtrument cited out of 
Chopinus, which ſhews, he acknowledged John to be King 
of England; upon which my ()) Author makes the fol- 
lowing Reflexion: Truly if Arthur had not thought John 


a Lawful King, he would not in time of Enmity ſo have termd 


him ; but he muſt needs repute him a Lawful King, when at 
Vernon, the French King being preſent, he did Homage to 
John, as to the King of England his Sovereign Lord. Nou 
as the Biſhop of Worceſter, and the Doctor ask, why we 
may not do as much for any King de Facto, as the People 
of England did for John: Sol would be informed in my 
Turn, whether the Subjects could do leſs, than call him 
King, and obey him as ſuch ; fince Arthur, the true Heir, 
had done ſo before them. And why might not this be 
the Reaſon, that the Convocation beſtows the Title of 
King upon John; and ſpeaks of him, as a Lawful So- 
vereign ? Beſides, the Doctor has been told, that were 
Jobn no more than a King de Facto, it was ſtill unlawful 
for the Pope to curſe him; to abſolve the Subjects from their 


Allegiance to him ; and give the Kingdom to the Dauphin of 


France, which are the chief Points the Homilies intended 
to condemn. For their Deſign was, to cenſure the Pope's 
Interpoſition in the Affairs of England, and to reject his 
pretended Authority in diſpoſing of the Obedience of 


(0. Dr. Bra the End of Ri- pinos: Arthurus Dyx Britanniz, Comes 


chard I. and of the Sacteſſion, iz, c. Noveritis qudd feci 
p. 377 | en £10 chariffimo Domino meo Philippo Regi 
| ( Matth. Paris, p. Franciz illuſtri Homagium Ligeum, &c. 


1 ; 200. f 
3 In Viet Faire, Gnjutation de feodo Britanniz, &c. quando Deo 
of Serjeant Brown's Errors, upon the Stat. volente bs & ego ea acquiſiverimns 
25 Edw. 3. of Children born beyond Sea, contra Johannem Regem Angliz. 
(a MS. written in Queen Elizabeth's _ (y) Serjeant Fairfax. ibid, 
Time) this Record i; recited out of Cho- a | | 
© Subjects; 
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Subjects; and therefore it does not follow, becauſe they 
diſallow of the Barons transferring their Allegiance to the 


Dauphin, at the Pope's Inſtigation ; that therefore they 
held it unlawful for them, to preferr Arthur's Title to 


John's. But then the Doctor thinks, they would not 


give John the Name of King; much leſs would they honour 

him with the Appellation of their Natural Lord and Sove- 

reign, had they not believ'd, that Poſſeſſion gave him a ſuf- 

fictent Title; for by Deſcent it was impoſſible he ſhould have 

any; Arthur and his Siſter (his elder Brother's Children) be- 

ing living, But with all due Reſpect to the learned Bi- 

ſhop 21 Doctor, I muſt take the Liberty to ſay, they 

(2) Arhur are much miſtaken, when they affirm, that (z) Arthur 
dicd Fg. was alive, when the Barons invited the Dauphin into Eng- 
Barons invite land ; that Prince having been dead fourteen Years before. 
4 Be, So that the only poſſible Bar to King John's Title, muſt 
1 au be Eleonore, Arthur's Siſter; (a) who was indeed living 
in Priſon, many Years after Henry III. poſſeſs d the Throne. Upon 
M T which account (unleſs King Richard's Power to diſpoſe of 
the Succeſſion be allowed) I ſhall not pretend to defend 

King John's Poſſeſſion of the Kingdom, againſt a Right 

ſo manifeſt, as hers was; which it does not appear, ſhe 

had ever ſurrender d: Tho at the ſame time, I cannot 

but think it ſtrange, if there had been no manner of Ob- 


jection againſt her Title, that neither the Pope, nor the 


French King, nor the Barons of England, in their fre- 


quent Quarrels with King John, and his Son, ſhould ever 
fet up that Lady's Claim againſt them, and reproach 
them with Injuſtice to her; which yet they do not ſeem 
to have ever done, as far as we can learn from the Hiſto- 
ries of thoſe Times; nor indeed does it appear, that 


Eleonore ever laid Claim to the Kingdom. But I am not 


ſolicitous about this Matter; and therefore ſhall, with- 
out any .Difficulty, agree with the Doctor, if he inſiſts 
upon it, that King Jobn was no better, than a King de 
Facto, at the Time we are (peaking of; his Niece being 
ſtill living. But is it impoſſible, that the Authors of this 
Homily ſhould, through Ignorance or Inadvertency, 
think of King John's Title, than it deſerved? 
Might they not believe, that Eleonore, as well as her 
Brother, was then dead; and conſequently, that his 
Right was not to be diſputed? This Conſideration was 
ſuggeſted to the Doctor by one of his Adverſaries, but 


without 
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without any Succeſs ; for the (% Doctor thinks it a: Re- () Dag, 
flexion upon the learned Compilers of the Homilies, to F. 139. 
imagine, they were not as well acquainted with the Hiſtory of 
that Age, as we. Now, tho' I will never allow the Do- 
ctor to have more Reverence and Efteem for thoſe Au- 
thors, than myſelf; yet 1 can eafily believe, they were 
miſtaken in this Point of Hiſtory ; and my Reaſon is, 
becauſe I find them guilty of a much greater Error, in 
' this very Paſſage, that is now before us. If he will be 
pleaſed to caſt his Eye upon this Part of the Homilies, 
he will be ſenfible, they reproach the Barons, &c. with 
taking up Arms for the Dauphin againſt King John, at 
the Inſtigation of the Pope; whereas it is a Truth not 
to be called in Queſtion, (if Matthew Paris may be cre- 
dited) that the Pope diſcourag'd that Rebellion to the 
utmoſt ; and at laſt excommunicated the Promoters and 
Fomenters of it. The Methods made uſe of by him to 
ſuppreſs thoſe Inſurrections, are ſo copiouſly related by 
that Hiſtorian, that it may well ſeem wonderful, they 
ſhould ſlip out of the Memory of the Writers of this 
q Homily ; but-they might eafily be ſuppoſed ignorant of 
the Time, when Eleonore died; becauſe ſhe is hardly men- 
tion d by that Author, throughout his whole Account of 
King John's Reign; and when he takes Notice of her 
Death under Henry III, he does it in fo few Words, that 
it might eafily eſcape a diligent Readers Obſervation. 
If any ſhould be offended with the Liberty here taken 
with the Homily; I muſt again aflure my Reader, it 
5 proceeds not from the leaſt Diſaffection to the Compo- 
: ſers, much leſs to the Doctrine of it, which is the only 
; thing we are obliged to maintain ; not the Arguments 
made uſe of to prove it. So that it ſtill remains true, 
that the Pope had no Authority to abſolve the People of 
England from their Allegiance to King Jahn; and who- 
ever took up Arms againſt him, by -Virtue of any fuch 
Command or Injunction, was guilty of Rebellion; tho 
it is alſo certain, that the Pope never adviſed the War 
maintained by the Barons for the Dauphin; but on the 
contrary, cenſured, and condemn'd it. Laftly, the Do- 
Qor inſiſts upon it, that to call John King of England, 
an1 Natural Lord, and Sovereign, are evident Signs, they * 
thought him to be a Rightful King. But this Conſe- 
quence, as to calling fohn King of England, is not fo 
| | certain, 
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: certain, as the Doctor takes it to be; for the Hiſtorians, 
that did not believe Stephen had a Right to the Throne of 
England, always give him the Title of King; even Maud 


the Empreſs herlelf, (c) in her Charter to Milo of Hereford, 
ſtyles him King of England; tho at that Time he was her 
Prifoner. And it is worth obſerving, that the Scripture 
tells us, that I/hboſheth reigned Two Years, and Athaliah 
Six ; but nobody will inferr from thence, that he was a 
Lawful King, or ſhe a Queen: And which is ſtill more 
remarkable, (d) David calls Abſalom King; and yet ſure- 


ly he never acknowledged, he was ſo de Jure. I muſt 


efire likewiſe, it may be conſider d, whether the Word 
Natural is applicable to a King de Facto; for my (e) Lord 
Chief Juſtice Coke teaches us, That Natura! Allegiance is 
due originally by Nature and Pirthright ; and he that oweth 
this, is called Subditus Natus ; and therefore in an Indict- 
ment for Treaſon againſt J. Dethick, 2d and 3d of Philip and 
Mary, it ran, Contra Philip. & Mariam ſupremos Do- 
minos ſuos; where Naturales was omitted, becauſe King 
Philip was not his Natural Liege Lord. From whence it 
ſeems plain, that King John, having no Title by Birth- 


| right, could not properly be called the Natural Lord, 


and Sovereign of the People of England ; and therefore the 
Writers of the Homilies, when they ſpeak of him in 


thoſe Terms, did believe he had a Right, by Blood, to 


the Crown; or elſe we muſt ſay, they did not truly con- 


: ider the Propriety of that Expreſſion. 


| 1 now proceed to the Houle of Lancaſter ; and ſhall exa- 
mine the ſeveral Obſervations, which the Doctor is pleas'd 
to think for his Purpoſe, in the Hiſtory of that Family. 


* oy He begins his firſt Remark with a Reflexion upon the 
0 


nduct of Biſhop Merks of Carliſie: Of all the Great 


Men * he) we meet with in our Hiſtory, none was more 


likely to have ſtood out againſt the Government of a King de 


FaCto, than that Biſhop ; and yet it is certain, that he ſate 


(e) Rymer. Tom. 1. p. 8. Matilda Teſt. Theobaldo Archiepiſcopo Cant. 


Imp. Hen. R. filia & Anglorum Do- Roberto Epiſcopo Lond. Alexandro E- 

mina. Hane autem Donationem feci ei  piſcopo Lincoln. Bernardo — San- 
ienſt, 

quod mihi fecerat, & ita quod tune habe- Davide Rege Scot. Roberto Com.Glow, 

bam in captione mea apud Briſtoll. Re- Reginaldo Com. Cornubiz, 

em Stephanum, _ ei miſericordii (4) 2 Sam. xv. 19. 

3 auxilio Roberti Com. Gloceſt. fratrig (e) I Calvin Ceſe, 


mei, & aurilio ipſius Milonis & alio- (J) Fm, p. 4. 
mm Baromm meorum captus fuit, &c. 


+ in | 


Crown of England aſſerted, &c. 


in Henry IV. 's firſt Parliament, in which thoſe Acts were paſt, 
that we have in the Statute-Book ; for it was at the Cloſe 
1 that Parliament, he made his Speech in Behalf of King 

ichard ; and ſome time after pleaded that King's Pardon 
for a Conſpiracy againſt him, for which he ſtood condemned to 
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die. And (gp) a little after; It is a great Miſtake to think, (2) View. 


there were any Nonjurors in the Numerous Party, that eſpouſed * 5 


the Title of the Houſe of York ; for all the Partizans of that 
Houſe lived in Submiſſton, and took Oaths of Allegiance to the 
Three Henry's. Would not any one now conclude from 
theſe confident Paſſages, that the Doctor had Demon- 
ſtration on his fide ; and that it could never be diſpu- 
ted, but that this Biſhop of Carliſle had acknowledged 
Henry IV. and ſworn Allegiance to him? But what if 
the Doctor had really no Foundation for theſe bold Aſ- 
ſertions? And there is in Truth no manner of Evidence, 
that ever this Biſhop took an Oath, or ſubmitted to 
Henry IV. Have we not then good Reaſon to complain 
of the Injury done to that Prelate's Memory ? And will 
it not become the Doctor to make him Reparation ? It 


is a hard Caſe, that a Perſon, ſo highly () honoured in g) &. 


| Hiſtory, and ſo much reverenced by the ableſt and moſt 


impartial Judges, ſhould at laſt be called to an account, v 


and fall under the Doctor's Cenſure, for an Action uni- 


Hall's Chro- 
le. God- 
in de ö 
ſulibus 85 
g. Lord 


verſally applauded, without the leaſt Contradiction, for Chief Juſtice 


more than Three Hundred Years ; ſurely the Arguments 
ſhould be very powerful, that can eaſily ruin ſo wel] 
eſtabliſhed a Reputation; and nothing but the irreſiſtible 


Force of Truth could prevail with the Doctor to rob f 
his Country of ſo glorious an Example of Fidelity and p. 


Fortitude. Well; it is in vain to ſpend Time in Ex- 

ſtulations, if the Matter of Fact is really as he repre- 
—— it; his Proof of which I ſhall now conſider. Tho- 
mas Merks, Biſhop of Carliſle  ( ſays he) ſubmitted to 


Henry IV. and acknowledged his Authority; for be ſate in 


bis firſt Parliament, &c. But how does it from thence 
follow, that he muſt have ſubmitted to Henry IV? The 
Doctor knew very well, that no Qualifying Oaths were 
then required of Peers at their Entrance into Parlia- 
ment: And by a late Example he might have been ſatiſ- 
fied, that his Appearance in Parliament (I might call it 
a Convention ; for I ſhall prove it to have been no better 
by and by) was no Argument, that he approved of their 
| 8 Pro- 

& 


kes Inſt, 


c. 15. 


SAC - 
hes Salü 
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Proceedings: For he cannot be ignorant, that ſeveral 
of the Deprived Biſhops attended ſome Days in the late 
Convention ; and yet they neither acknowledged the 
Authority that ſummoned it; nor concurred with it in 
its Reſolutions. The Doctor adds, He did not make his 
ech, till the Cloſe of the Parliament ; and from thence in- 
ö 3 that he was preſent in the preceding Part of that Seſ- 
fron, when many of Richard II- s Acts were repealed. This 
is juſt as good an Argument, as the former ; in which he 
takes it for granted, that every Lord gives his actual 
Conſent to every Act, that paſſes. Beſides, how does 
he know, that this Speech was made at the Cloſe of 
the Parliament? And if it was, why muſt it from 
thence follow, that he was preſent in the Beginning of 
it? Theſe are all meer Conjures, without any Sip. 
port from Hiſtory ; and therefore may as well be denied 
by others, as they are affirmed by the Doctor. Laſtly,  * 
he Doctor urges it againſt this Biſhop, That he after- i 
wards pleaded the Pardon of Henry IV. for a Conſpiracy a- 
gainſt him, for which he ſtood condemned to die. And what f 
is the Conſequence the Doctor would draw from thence? 40 
Does it follow, that he thereby acknowledged him to be 
a Rightful King ; or engaged himſelf to be his true and 
faithful Subje& for the future? Might not a Man con- 
demned by Cromwell for ſerving King Charles II. have 
eaded a Pardon granted by that Uſurper, without the 5 
Imputation of owning his Authority? Or is it abſolute- 5 
ly neceſſary in ſuch a Caſe, that a Man ſhould be hang- 1 
ed, in order to ſhew his Loyalty? For what other Event 
can be expected, if he muſt accept of no Pardon; 
which, it often happens, muſt be pleaded, before it be- 
comes effectual? But how comes the Doctor to know, 
that Biſhop Merks ever pleaded Henry IV.'s Pardon? In 
what Writer or Hiſtory is it to be found? Mr. Rymer 
(1) Dane (to (i) whoſe Collections he referrs his Reader) only 
#39. gives us the Copy of the Pardon, without any Intima- 
tion, that he ever pleaded it; fo that we are yet to 
ſeek for Authority for this Piece of Hiſtory. © It may be, 
the Doctor thinks, there could be no ether Motive for 
this Pardon, but only the Aſſurance he had given Hen- 
IV. of becoming his good Subject for the future: 
t why then was it not inſerted in the Pardon? Wh 
was that Reaſon omitted? lnſtead of which, the ly 
: Cauſe 


| gratum eniſſere jnterdym miſerer & 


Crewn of England aſſerted, &c. 


Cauſe aſſigned for that AF of Grace, is (H the great Re- 
verence that King had for the Pontifical Dignity and Cha- 
rafter. After all, the Doctor () thinks this Riſhop inex- 
cuſable in taking up Arms ; fince the Earl of March (for 
whoſe Sake only, as Right Heir to Richard II. it was lawful 
to levy War againſt Henry IV.) never ſet up his Claim to the 
Crown, in all that Reign; and his Exclamation upon this 
Occafion is not a little inſulting : What then Becomes 
Biſhop Merks? But what becomes of the Doctor, if Ri- 
chard II. was alive at that Time, when this Biſhop a 
peared in Arms againft Henry IV; is it not then evident, 
that our exact Hiſtorian is ſubje& to the ſame Frailties 
he charges upon his Adverſaries? Now that Richard II. 
was then alive, is certain from undoubted Authorities, 
For, Firſt, We have the Teſtimony of one, that (m) flou- 
riſhed in thoſe Times; who ſays it expreſly, that when 
 _ Biſhop Merkss Party was defeated, King Richard was lo 
mortified at the News of that Misfortune, that (as was re- 
ported) he voluntarily famiſhed himſelf. And, Secondly, To 
put this Matter out of Queſtion, we have the Word of 
Henry IV. himſelf, in the (n) forementioned Charter of 
Pardon; in which it is ſaid, the Biſhop's Crime was con- 
ſpiring with Thomas Blount, Bennet Sealy, Knights, and 
many others condemned at Oxford, to reftore King Richard. 


It was Richard II.'s Title therefore, not the Earl of 


March's, which the Biſhop was concerned to defend; 
and conſequent] y his Obfervation about that Earl's Sub- 
miſſion to Henry IV. is nothing to his Purpoſe, were it 
true : And whether it is fo or not, ſhall be examin'd in 
its proper Place. 

| 15nar L beg Leave to conclude this Defence of Bi- 
ſhop Merks, with that ſhort Hiſtory of him, which my 
Lord Chief Juſtice Coke has inſerted in his Inſti- 
tutes. (o) At the Parliament holden the Firſt Tear of Henry IV. 
an the firſt Thurſday after the Byhop of Canterbury bad 


(#) Rymer's Fœdera, &c. Tom. 8.  guinis exercere, de Gratii noſtri, &c. 
99 Nos attende des, Sauer præ- N ) Baue eidem Epiſcopo, &c. 
tatus Thomas Merk Pontificalis digni- Defence, P 
tatis charactere eſt inſignitus, & givino w ) 15 7 Hiſt. Angl: in 
cultui quaſi in ſummo grad mancipatus, Hen. 4. p. 363 Richards chm audj- 
r 
alis ene een tem- f extur. See alſo, J. Bar, nicle, 
perare, opinantes indubit magis Deo Fol. 1 


= 
* „„ 


* 
parcere, quam continue judicium fan- (0) Pa 


willed 


( . Feedera, Tom. 8. p. 165. 
| ir: Fodep, de c. 
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willed the Lords, that in no wiſe they ſhould diſcloſe any thing, 
that ſhould be there ſpoken ; the Earl of Northumberland 
demanded of the Lords, what were beſt to be done for the 
Life of Richard Il. Thus far are the Words of the Roll of 
the Parliament. At this Time ſpake that worthy Prelate (p) 
John Merks, Biſhop of Carliſle ; and (q) ſaid, That they 
ought not to proceed to any Judgment againſt King Richard, 
for Four” Cauſes. Firſt, That the Lords had no Power to 


ide Judgment upon him, that was their Superior, and the 
| 1 o Job Anointed. Secondly, That they obey'd him for 
their Sovereign Lord and King Twenty Two Tears, or 


more. Thirdly, If they had Power to give Judgment 
againſt him, they ought in Juſtice to call him to his An- 
wer; for that (ſaid he) is granted to the cruelleſt Mur- 
derer, or erranteſt Thief in ordinary Courts of Juſtice. 
Fourthly, That the Duke of Lancaſtre had done more 


Treſpaſs to King Richard and his Realm, than King Ri- 


chard had done to him or them, &c. and deſir d, that if they 


would proceed againſt him, the Names of them, that ſo would 


proceed, might be entred into the Parliament Roll. It is true, 
that the Parliament Roll omitteth this Speech of the Biſhop ; 
but it appeareth by the Parliament Roll, that the Lords pro- 


ceeded againſt IR Richard, and adjudged bim to perpetual 


Priſon ; whoſe Life they would by all means to be ſaved, as 
the Roll reporteth. The Names of the Biſhops, and Lords, 
and Knights, | that aſſented, are ſet down, as the Roll of the 
Parliament reports; ſo as it ſeemeth, that the ſtout and reſo- 
lute Speech of the worthy Biſhop wrought ſome Effet. For this 
Speech he was arreſted by the Earl Marſhal ; and being for a 


ſmall time committed to the Cuſtody of the Abbot of St. Albans, 


was ſoon delivered. (r) Againſt him never any Judicial 


) & ſbould be Thomas Mer. Eduard Coke mentions ; among which the, 
Y Original known —— Biſhop of Carliſle's does not occury. 
7 


| (r) Tho' it does not appear, that 
Carlifle and his Speech depends, 1s 7 
Leal 


ad 
udicial Proceeding was had againſt the 
Chronicle, written in Henry VIII. iſhop of Curie Jr this Goes? ; yet we 


eien; but that Hiſtorian does not tell us are very well aſſured, that within two 
the certain Time, when this Speech was de- Months after Henry the Feurth's Acceſſion 
livered ; and therefore „ tho' the Doflor to the Gown, he was deprived of his Bi- 
will have it, that it was at the Cloſe of the ſhoprick of Carliſle, nd tranſlated to 4 
Seſſion ; and Sir Edward Coke believes he poor one of little or no Value, by the Pore's 
has rightly gueſſed & the tae Occafion of Authority ; ibis is gb by Walſing- 
it; yet it is poſſible, for any thing that ap- ham. (Tk. e V. p. 364.) 
ar5 to the contrary, that it might And we find the d of Cay 
delivered at the Breinning of that P mere order d to be ſurrendered to Will. 
liament ; and the rather, becauſe the Roll Swickland, 15. Novemb. primo Hen. 
ſets down the Name of the Lor oO Quarti. (Rymer. Fœdera, &c. Tom. 8. 
and Temporal, who voted at the Time Sr p. 106.) 4s January following we meet 
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Proceeding was had for this Speech in Parliament. But this 
Biſhop, tran ſported with Exceſs of Leal, and affectionate De- 
fire of the Enlargement and Reſtitution of King Richard, was 
Party and Privy to the Conſpiracy of Thomas Holland Earl 
of Kent, John Holland Earl of Huntington, John Mon- 
tacute Earl of Salisbury, Edward Earl of Rutland, 
Thomas Lord Spencer, c. for which he was indicted of 
High Treaſon, arraignd, try d, and had Judgment, as in 
Caſe of High Treaſon ; but the King pardon'd him, and ſet 
him at Liberty. Such was the Opinion this great Lord 
Chief Juſtice had of Biſhop Merks ; in Conſideration of 
which, together with the other Remarks I have now 
made upon his Caſe, , I ſhall take the Liberty to believe, 
he never ſwore Allegiance to Henry IV. notwithſtanding 


(Y the Doctor's Confidence, that there were no Nonjurors 


in his Reign. I ſhall only now add, for the Doctor's 
particular Information, that tho' he is pleaſed to cenſure 
this Biſhop's Appearance in Arms againſt Henry IV. as a 
Breach of his Oath, and an Act of Rebellion; yet the 
Records of Parliament ſpeak of it in a different manner; 
for (t) there it is ſaid, That all thoſe, that levied War with 
the Earl of Salisbury, the Lord Deſpenſer, &c. did therein 
perform their Faith and Allegiance to their Liege Lord King 
Richard, according to their Duty to G o p, and to the Laws 
and Cuſtoms of the Realm of England. I hope, after ſo 
ample a Declaration in Parliament, in Defence. of this 
Biſhop, the Doctor will no more diſturb his Aſhes ; but 
ſuffer him to enjoy quietly that Honour and Reputation, 
which has hitherto been thought his Due. 

Ap now the Doctor muſt give me Leave to com- 
plain a little of his Severity to his Adverſaries; for he 
has impoſed it as a Task upon them, That they ſhould 
prove, there were any Nonjurors in the Times of bis Kings, de 
Facto: And with much'Aflurance he feems to (a) boaſt, 


with him in the Tower, (Rymer, ibid. p- 165.) and, conſequently, his Depriva- 
p. 121.) from whence, in June, he was' tion bore Date before it. It may be here 
committed to the Cuſtody of the Abbot of 2 bom bighly the: Pope. favoured 
Weſtminſter. ( Rymer, ibid: p. 150.) enry the Fourth Title ; ſince He depri- 
Now this early Deprivation from his Bi- wed Biſhop Metks for not ſubmitting to 


- ſhoprick cannot, ih Probability, be attri- .. him; and that contrary to an expreſs Att 
bed. to any other Cauſe, beſides the Liber- © of Parliament, made hy Richard II. «- 


he took in his Speer h, or his Refuſal” to painſt Tranſlations of Biſhops by the Papal 
45 Homage to Hen U. For the Treaſon, pt ng N 
for which he was indicted, was not commit- (:) View, p. 2. And Defence, p.33,34+ 
ted, till after &. Nicolas. Day, which waq, (.) Rot. Par). 1 Edw. 4. & 32. | 
the 61h of December. (Rymer, ibid. (») Defence, p. 33, 34 


T that 
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that they had not ſucceeded in their Attempt. Surely 
this is a rigorous Exaction, and unworthy of the Do- 
ctor's Equity and Moderation; for at this rate we muſt 
be obliged to prove Mens Honeſty and Innocence, which 
by the eſtabliſhed Rules of Juſtice ought always to be 
preſumed. Beſides, we are at preſent in Poſſeſton, -( 
Confideration, which ought to be of ſome Weight with 
the Doctor) for till he was pleaſed to caſt the firſt Stone 
at this worthy Biſhop, a clearer Character had never been 
tranſmitted in Hiſtory, than what he enjoy d; and that 
purely upon the account of his Loyalty and Fidelity to 
his Rightful King. We may therefore take it for grant- 
ed, that he really was, what he has hitherto, without 
the leaſt Contradiction, been repreſented to be, a Man 
4 Conſcience and Integrity; and leave it to the Doctor's 
kill and Management, to give Light to thoſe Spots and 
Blemiſhes, he pretends to have diſcovered in him. For 
the ſame Reaſon I may be allowed to believe, there 
were many more Nonjurors among the great Men, that 
took up eons againſt Henry IV. or lived in his Reign, 
till the or produces his ſtrong Arguments to the con- 
trary. But however, that I may not omit any thing, 
which the Doctor thinks neceſſary for his Satisfaction; I 
will give him another Inſtance of an eminent Perſon, 
who choſe to loſe a great Employment, rather than 
ſubmit to Henry IV. as his Lawful King; and that was 
(r) Sir John Cary, Chief Baron of the Exchequer, at the 
Time of Richard II. s Depoſition; who was baniſhed by 
that Prince for no other Reaſon, but becauſe he would 
never own his Authority. This Caſe, J preſume, will 
merit the Doctor's Conſideration ; for here we have a 
Judge ſo little acquainted with the Doctor s Conſtitution, 
at he ſuffers himſelf to be deprived of his Fortune and 
Country, rather than he would do Faalty to a King de 
Fafo. I may likewiſe add, that (y) ſeveral Clergymen 
were in Arms againſt Henry IV; and the (z) Friars Minors 
did generally favour that King's Enemies: Now I ſhould 
think it allowable to call theſe Nonjurors ;. fince in thoſe 
Days the Tnferior Clergy were not oblig'd to take Oaths - 
of Allegiance. Upon which account, I muſt confeſs, 
it is not a little ſurprizing to me, to find the Doctor fo 
often calling upon his Ad verſaries, to produce the Names 
of Nonjurors throughout the Reigns of his Kings de Facto; 
as 
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Crown of England aſſerted, &c. 
4s if every individual Subject had been obliged to take 
the Oath of Allegiance in thoſe Days; or all thoſe, that 
had taken it, were influenced by the Doctor's Princi- 
ple, that Allegiance is due to every King in Poſſeſſion ; the 
contrary to which Aſſertion I have already in ſome Mea- 


ſure ſhewn ; and ſhall do it more fully in the Sequel of 
this Diſcourſe. The Doctor indeed would perſuade us, 


that (a) William the Conqueror made every Inhabitant in Eng- 


land do Homage, and ſwear Fealty to him. But if he had 
given himſelf Leave to conſider fully of this Matter, he 
would have been ſatisfied, that Ingulfus (the Author ci- 


ted by him) could not mean, that all Perſons, without 


Exception, took theſe Oaths of Fealty ; but only the King's 
principal Tenants, and other great Men, who held Lands 
upon Secular Services, and therefore were called Homines 
Regis: That is, ſuch only (which the Doctor preſently 
after confeſſes) as had Lands deſcribed in Doomſday Book. 
Now it 1s certain, the Inferior Clergy were bound by 


none of theſe Tenures ; but held, whatever Lands and 


Poſſeſſions they had, in Frank Almoigne; (b) by Vertue of 
which they were excuſed from Fealty, and all manner of 


Services, beſides that of Praying for their Patrons- 


This Privilege was afterwards (c) ſecured to them by the 
Fourth Lateran Council, under Innocent III; and that 
Council being received, and approved of in the Coun- 
cil of 5 7 (held under Archbiſhop S. Langton, and ra- 
tiſied by King Henry) the Clergy were never diſturbed in 
the Enjoyment of theſe Rights, till the Times of the 
Reformation: So that there could be no Nenjurors among 


the great Body of the Clergy of England, under any of 


the Doctor's Kings de Facto. And to what Purpoſe then 
does he ſo often ask, Who were the Nonjurors in thoſe 


 Reigns? Had the Clergy of England enjoy d this Pri- 


vilege at the Time of the late Revolution; near Four 


(a) View, p. 2. | etiamnum extant integrz, aut vefligia 
V J. Selden. in notis ad Eadmerum, ſua reliquire, ſolennis Fidei profethio 
203. Frankalmoigne, ſeu Liberam Sacramento firmata jure exigitur, &c. 

| - Wen: 7 Wha vocitamus, que ad ordi- Coke's. Inſt. Part 1. I. 2. c. 6. Sect. 
nem ſacrum tantummodò ſpectat, & 135 They that hold in Frank Almoigne 
neque cenſum, neque Fidei, quam di- ſhall do no Fealty to their Lord; and the 


ximus, profeſſionem, ſed precum ſolum- 
modò in Patronorum, ſeu Dominorum 
ſalutem effundendarum officium a cli- 
entibus exigit ; ita tamen ut Civili Foro 
Cliens de ei re ſiſti non poſſit. In cæ- 
teris formulis quotquot apud nos aut 


Lord is excluded from having any earthly 
or temporal Services of them. 

(c) Mr. Dodwell's Gnſiderations of 
pes Concernment, p. 166, 175, 183, 
154. 


Hundred 
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Hundred of them had quietly continued in the Poſſeſ- 
fion of their Livings, of which they were for no other 
Reaſon deprived, but becauſe they were Nonjurors : And 
might not the next Age then have demanded, as the 
Doctor does of the Times beforementioned, Who were 
the Nonjurors at the Revolution? For beſides Eight or Nine 
Biſhops, and a lefler Number of Temporal Lords, it 
may well be queſtioned, whether the reft of the Gen- 
tlemen of the Laity, who refuſed the Oaths, will be 
remember'd in our Hiſtories. Neither were the Clergy 
the only Perſons exempted from taking Oaths of Fealty 
in the Conqueror s Reign; but alſo all thoſe, that held 


Lands in (d) Allodio, of which we (e) meet with frequent 


Mention in Doomſday Book. Beſides, who were theſe 
great Men, that did Homage to the Conqueror ? The Biſhops 
and Abbots, &c. mention'd by Hoveden to have ſworn to 


him at Salisbury. Had they been Sazons, it might have 
- ſervd the Doctor's Purpoſe, ſuppoſing him to be only a 


King de Facto: But it is worth obſerving, that this hap- 
pen d towards the latter End of his Reign; at which 
Time all the old Engliſß Inhabitants of Note had been 
diſpoſſeſſed in a manner of their Eſtates and Fortunes; 


and the Normans were generally ſeized of the Lands of 
the Kingdom, together with all the great Offices and 


Employments, Eccleſiaſtical, as well as Civil. This is 


ſo notorious a Truth, that none can be ignorant of it, 


that are but ſlenderly acquainted with the ' Hiſtorians of 
that Time. (f) Ingulfus aſſures us, That King William 
diſtributed the Earldoms, Baronies, Biſhopricks, and Prela- 
cies of the whole Land to his Normans ; and hardly ſuffer d 


an Engliſhman to arrive to any Degree of Honour or Power. 


And he adds, The Normans now hated the Engliſh at that 
rate, that whatſoever their Merit might otherwiſe be, they 


(d) J. Selden in Notis ad Fadmerum, rent, de dignitatibus repellerentur, & 


multò minus habiles Alienigenz, de 


juramento præſtito fieri ſolet, profeſ- 


ſione libera ſunt. 

(e) Dr. Brady's Hi. of England, 
Vol. 1. p. 67. and 204. 

(f) Ingulfus, p. 70. Wilhelmus R. 
Comitatus, Baronias, Epiſcopatus, & 
Prælatias totius terræ ſuis Normannis 
diſtribuit, & vix aliquem Anglicum ad 


honoris ſtatum vel alicujus dominii Prin- 


cipatum aſcendere permiſit.— Tan- 
tim nunc Anglicos abominati ſunt Nor- 


manni, ut quantocunque merito polle- 


quicunque alia natione, quæ ſab cœlo 
eſt, extitiſſent, gratantèr aſſumerentur. 
Ipſum etiam idioma tantùm abhorrebant, 
quad Leges terræ ſtatut que Anglico- 
rum Regum Lingua Callica tractarentur, 
& pueris etiam in Scholis principia li- 
terarum Grammatica Gallict, non Ang- 
licè traderentur, &c. More to this 


| poſe may be found in Ord. Vitalis, 1. 3. 


« 527, 520, 523. and Henry Hunting- 
e 


depriv d 


Crown of England aſſerted, &c. 


depriv'd them f all Dignities, and ſent for worthleſs Fo- 
reigners from all Parts to fill their Places, And it is evident 
from Doomſday Book, that moſt of the Lands of England 
were then poſſeſſed by Normans ; and conſequently few 
beſides were under any Obligation to- take Oaths to the 
Conqueror. Laſtly, It ſhould be confider'd, that many of 
the Eugliſb Nobility and Gentry, (gc. voluntarily left 
the Kingdom in the Beginning of that Prinee's Reign, 
before the Time, in which he is ſaid to have tender'd 
the Oaths to his Subjects. A great Part of them fled in- 
to Scotland; ſome into Denmark and Ireland; and others 
(g) went to Conſtantinople ; where they were well re- 
ceiv'd, and kindly entertain d by the Emperor Alezius. 
Now | leave it to the Doctor to judge, whether all theſe 
voluntary Exiles may not properly be eſteem'd Non- 
jurors, fince they choſe to leave their Country rather, 


than they would ſubmit to the Conqueror, But ſuppoſing. 


it to be true, that every Man in England had taken the 
Oaths to the Conqueror, and thoſe of his Succeſſors, 
whom the Doctor calls Kings de Fadfo ; is he ſure they 
did this upon a full Perſuaſion and Conviction, that Al- 
legiance was due to them upon the Sole Account of 
their being in the Throne ? The Doctor knows very 
well, that many of the chief Nobility, and great Num- 
bers of the Gentry were in Arms againſt Henry IV. chiefly 
for this Reaſon, becauſe he was not their Lawful King. 
Now this was a plain Declaration, that they thought 
the Oath they had taken to him, did not oblige them ; 
and conſequently 1t 1s evident, they had no Notion of 


( 2) Ord. Vitalis, I. 4. p. 507. Ultro 
in exilium aliqui profugiunt. Quidam 
longinquas Regiones adierunt, & mili- . 


p- 641. & l. 9. p. 725. And for their 
ood Services in that Country, they were 
or many Tears made choice of for the Em- 


tiæ Alexij Imperatoris Conſtantinopolitani 
ſeſe audaQer obtulerunt. Et p. 508. 
Exules igitur Anglorum favorabiliter a 
Græcis ſofcepti ſunt, & Normannicis le- 
prom, que nimitm Pelaſgis adverſa- 

ntur, oppoſiti ſunt. Auguſtus Ale- 
xivs urbem, quæ Chevetot dicitur, Anglis 
ultra Byx ant ium cepit condere ; ſed ni- 
mirùm infeſtantibus Normannis, eos ad 
urbem Regiam reduxit, & eiſdem Prin- 
cipale Palatium cum Regalibus theſauris 
tradidit. Hic igitur de causi Saxenes 
Angli Ioniam expetierunt, & ipſi ac hz- 
redes eorum ſacro Imperio fidelittr fa- 
mulati ſunt, & cum magno honore inter 
I hraces Cæſari, ſenatui, populoque cha- 
ri uſque nune perſliterunt. Et vide 1.7. 


peror of Conftantinople's Guard. Se 
Mr. Camden Britannia, in the Chapter 
* = . N re to 2 

e 18 Mr, Selden's following Obſer- 
wolf (Mare clauſum, 1. 2. c. K 915 
Engl. Fol.) In Times paſt the Emperor of 
Conſtantinople was wont to have truſt 
Guards called Parrangi, conftantly 3 75 
ing his Perſon, who nere taken out of Eng- 
land, as appears out of Nicetas Choniates, 
( Hiſt. Græc. I. 2.) And Codinus 755 
nh was Keeper of the Palace, writes, (De 
Officiis Conſtantinop. ) That they were 
wont to ſalute the Emperor with 4 load 
Vice, IYX Ned, in the Engliſh Tongue. 
Vide etiam Du Cange Gloif. voce Har- 
rangi 


u the 
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the Doctor's Conſtitution : For had that been a known 
and eſtabliſhed Doctrine, it is abſurd to imagine, ſo 
many eminent Perſons ſhould agree in aſſigning that for 
the main Ground of their Quarrel, which was moſt di- 
realy contrary to Law, and therefore as unpopular a 
Reaſon, as could poſſibly be given. When Men take 
up Arms againſt the Government they have livd for 


| ſome Time peaceably under, they have always thought 


it prudent to juſtify ſuch Actions by ſpecious and plau- 
ſible Pretences ; and, I believe, it will be hard to in- 
ſtance in any Inſurrection, which has not appeal'd to 


Law and Equity, for Countenance at leaſt, if not En- 


(h) Defence, 
p. 45, 48. 


couragement. But if the Doctor's Opinion is to pre- 
vail, there could not be a more impudent Rebellion, 
than that, which was maintained againſt Henry IV. ſince 
it was grounded upon this illegal Poſition, That he was not 


King de jure, though he was in full Poſſeſſion of the King- 


dom. Upon this Preſumption therefore, that Men can- 
not act ſo contrary to the Principles of common Senſe, as 
to engage in a Conſpiracy againſt an eſtabliſh'd Govern- 
ment, upon Reaſons notoriouſly contradictory to that 
Conſtitution they pretend to maintain; the Doctor's Ad- 
verſaries have taken the Liberty to affirm, that his Do- 
ctrine was not known in Henry IV.'s Reign: And what 
now does the Doctor anſwer to this? Why, he (þ) tells 
us, Firſt, That it could be no better, than a ſham Pre- 


' tence, if ever made uſe of by them; for the Right Heirs 


had all ſubmitted to Henry IV ; and therefore certainly it 
was no ſmall Crime for Subjects to begin a War with their 
Prince, and throw a Nation into Blood and Confuſion, when 
they had no Reaſon for it ; and this was what they did, and 
what they had no Reaſon to do, &c. And, Secondly, He 
ſays, that Owen Glendor, the Earl of Northumberland, &c. 
did not make War againſt Henry IV. for the Sake of the 


Right Heir, but upon quite different Motives. 


Firſt, He affirms, that the Right Heirs to the Crown had 
all ſubmitted to Henry IV; and therefore the Taking up 
Arms againſt him upon the Pretence of their Title, was 
unreaſonable, and unjuſtifiable. But did the Doctor 
conſider, that the firſt Conſpiracy againſt Henry IV. was 
during the Life of Richard II, in order to reſtore him 
to the Crown? And will he ſay, that the Reſignation 
made by that Prince, during his Impriſonment, was 

| free 
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free and voluntary, and ſuch as effectually releaſed his 

Subjects from their Allegiance to him? I know very 

well, that Richard II. was prevail'd with to declare, that 

his Reſignation was voluntary; and I am not ignorant, 

that it is thus enter'd upon the Rolls of Parliament: Bur ! 

have a better Opinion of the Doctor, than to believe, 

he will ſo far approve of that infamous Act of Violence 

and Injuſtice, as to attribute any Authority to it; if he 

ſhould, I muſt referr him, for his Satisfaction, to the Re- 

cords of Parliament, where he will find the following 

remarkable Paſſages, very worthy of his Regard; and 

therefore fit to be frequently recommended to his Conſi- 

deration. (i) And where certain Perſons of evil, riotous, (i) Rot. 

and ſeditious Diſpoſition, joyed in Rumour and rebellious No- pin 88 

welties, adhering to Henry IV. late in Deed, and not o 

Right, King of England, after his Unrighteous, Unlawful, 

and Deteſtable Uſurpation and Intruſion, againſt his Faith 

and Liegeance to King Richard II. bis Righteous, True, and 

Natural Liege Lord, murder d with great Gruelty and horrible 

Violence, in an outrageous and heady Fury, the Right Noble 

and Worthy Lords, John Montague, late Earl of Saliſ- 

bury; and Thomas, late Lord Le Deſpenſer, and other 

true Subjects and Liegemen of the ſaid King Richard, c. 

.. . Item. Ralph Lumley, and others, were cruelly ſlain 

and murder d by Henry IV, in Deed, and not of Right, 

King of England, for the true Faith, Duty, and Alle- 

giance, that they bare to the Right Noble Prince King Ri- 

chard II, &. By Virtue of which Authorities I ſhall 

venture to ſay, that thoſe, who took up Arms for Ri- 

chard II. (notwithſtanding his pretended Reſignation) had 

a good and righteous Cauſe ; and therefore the Doctor 

has unjuſtly caſt upon them the Aſperſion of being ſedi- 

tious , and wnreaſonable Men. Well; but after Ri- 

chard 1I.'s (&) Death, he is confident the following Inſur- (4) Defence, 

rections againſt Henry IV. were not capable of any Juſti- * #7 +: 

fication ; for the Earl of March (the only Perſon who 

could pretend to a Right to the Crown) never laid any 

Claim to it: (I) So far from it, that he took the Field for (I Ibid 

Henry IV, againſt Owen Glendor; a. Sign he had ſur- © *” 

render'd his Title. | 0 | | 
Now, with all the Doctor's Accuracy, L am afraid 

he is unfortunate in this Piece of Hiſtory: For (n) Roger (a) Sir W. 

ugdale's 


| Earl of March dying at the End of Richard II.s Reign, 3,8... 
2 hi 


18 


continued their 


nour of the King's youn 
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his eldeſt Son Edmund was then but Six Years old; and 


conſequently (n) under Ward all Henry I'V.'s Reign: And 
Sir (o) William Dugdale tells us farther, that he was but 
Ten Years old, when he headed the Hereford/hire Men 
in Oppoſition to Owen Glenlor; an Age certainly too 
young, to render the Reſignation of a Crown of any Va- 
lidity. Beſides, why muſt the Earl of March's Heading 


an Army againſt Owen Glendor, be neceſſarily interpreted, 
as a Declaration in Favour of Henry IV.'s Title? The 


Doctor ſhould remember, that King Henry was not of 
his Opinion; for when he was ask'd to ranſom (p) the 
Earl of March, (who had been taken Priſoner by Owen 
Glendor in that Action) (q) he made Anſwer, That the 
Earl of March was not taken Priſoner for his Service; 
but willingly ſuffer d himſelf to be taken Priſoner, 
becauſe he would not act againſt Owen Glendor ; and 
therefore he would not ranſom him, nor redeem him. 
But to put this Matter for ever out of Diſpute ; we 
have an Act of Parliament upon Record, which exprefly 
commends thoſe, who (after (r) King Richard's Death) 

Faith and Liegeance, according to their 
Duty to Gop, and to the Laws and Cuſtoms of the 
Realm of England, to Edmund Mortimer, then Earl of 
March, (s) next Heir of Blood to the ſame King Ri- 
chard. And likewiſe it is there ſaid, that Ralph Lumley 
and others were cruelly ſlain and murder'd by Henry IV, 
in Deed, and not of Right, King of England, for the 
true Faith, Duty, and Allegiance, that they bear to the 


(n) This ts evident from 11r,Rymer's 
Feedera & Conventiones, &c. Tom. 8. 
For 5 268. 30 Hen. Quarti, A. D. 1402. took care to appoint Commiſſioners to treat 
Sir 


(o) Sir William Dugdale's Baronage. 


ugh Waterſon 2 5 Gover- nith Owen Glendor for the Ranſom of 
ildren, and al- the Lord Grey of Ruthin, ſoon after he 


(p) b obſervable, that King Henry 


fo of bis Kinſmen the Earl of March and 
his Brother : And, p. 591. 10 Hen. 
Quarti, the Cuſtody of ſeveral Manndrs 
in Dorſetſhire « granted to Henry Prince 
of Wales, till Edmund Mortimer Earl 
of March is of full Age. P. 608. The Earl 
of March and his Brother were firſt com- 
mitted to the Gaftody of Sir John Pelham, 
allowing him 500 Marks every Tear ; but 
Henry 1 

commits them to the (uſtody of his 

Son, granting him the ſame annual Sum. 
And, vide p. 639. Jo. Harding alſo in 
his Chronicle, cap. 194, 196. ſays, Roger 
Earl of March — ſlain in Ireland, 
229 Ric. 2. left two Sons very young, ]. 
How ſays the ſamt ; Annals, p. 319. 


7 


V. in the Tenth Tear of his bo | 


nas taken Priſoner ; by which means he 


was quickly ſet at Liberty for Io Marks. 


Rymer's Fœdera, &c. Tom. 8. p. 279. 
His Refuſing therefore to do the ſame for 
the Earl of March, could 2 from no 
other Reaſon, but this Fealouſ)y of bim, or 
his Friends. 

( #) Hall's Chron. fol. 20. and Holinſ- 
head, p. 521. Walſingham, hu A. D. 
1402.) ſays, The Earl of March was then 
taken, proditione mediante. Stow ſays, 

ai, when it came to Martial Affairs, 
the Earl of March's own Archers turn d 
their Hants apninſt them they ſhould have 
defended. Stow's Annals, p. 327. 

(r) Rot. Parl. 1. Ed w. 4+ 

(5 ) Ibid, 


right 


"Je 
' 
2 
"y 
IJ” 


Cue of England erte &c. 


Right Noble Prince King Richard II. in his Days; and 
= his Deceaſe, unto, Edmund Mortimer, late Earl:of 
March, &c. I leave it now to the Doctor to conſider; 
whether thole Noblemen, who took up Arms in De- 
fence of the Earl of March's Title, were guilty of m 
ſmall Crime, and had no reaſon for ſo. doing, which yet he 
has been pleaſed with great Aſſurance to affrm. 
Secondly, He (t) maintaius, that Owen Glendor, the Earl 
of 1 &c. did not make War againſt Hen: 
ry LV. far the Sake of the Right Heir; but upon quite 
different Motives. Let us now. therefore enquite into 
the Truth of this Aſſertion. He (a) ſays, Ihut Owen 
Glendor's War began with a Rig, und ended in Rebellion. 
Now, though I am not at all concerned, whether this be 
true or no; yet if any thing can be ſaid in that Welſh 
Gentleman's Vindication, 1 hope I may do him Juſtice 
without Offence. 1 ſhall beg Leave therefore to recom- 
mend the Peruſal of ;the following Paſſage, - extracted 
out of the Notes of the Learned and r Antiq\ts 
ry, Robert Vaughan of Hengwrt Eſq; 
© Six David Gam(y) was wholly dere to the lutereſt 
* of the Duke of Lancaſtre ; upon'which account it was, that 
k Owen ap GryffydbV/ychan (commonl y.called OwenGlyn-Dir) 
was his mortal Enemy. This Owen had his Education at 
© one of the Inns of Court, and was preferr'd to the Service 
r King Richard II, who! © Scatifer (as Val ſing bam ſays) he 
was. Owen being aſſured, that his King and Maſter Ri- 
* chard was Depoſed and Murder d, and withal (z) provo- 
© ked by ſeveral, Affronts, and Wrongs done him by the 
: Lord Grey of Ruthin his Neighbour, whom King Henry ve- 
ry much countenanced againſt him, took Arms; and look- 
{Ing upon Henry as an Uſurper, cauſed himſelf to be pro- 
claim d Prince of Wales. And tho' himſelf were (a) de- 


(t) 8 p. 46, 48. = Glendor firſt b ole ou 
(A) bb 45. cond's T ime ; 


and that the Lord Grey he- 
(x) 85 Ms. Lhwyd' Additions to 


out in Ri Land the $4 ; 


Brecknockſiire, in the laſt — of 


Camden's Britannia. 

(y) 13? Hen, Quarti, 8 ap 
Hoxell, the Father of David Gam Ejg; 
procures a Commiſſion from Henry IV. to 
treat with Owen Glendor for: the Ranſom 


of his Son David Gam, then Owervs Priſo- 


ner. Rymer's Faedera, &c. Tom.s. p.753. 

( z) Dr. Powell, in his Hiſtory of 
Wales, aſſures us, That the Onarrel be- 
tween the Lord Grey of Ruthin aud Owen 


ſaming an Henry the Fourth 5 Favour, 
was gurliy of the fir Act, of Hoftulty a> 
Zain Owen Glendor : 4 lj thu Atcount 
ts rue. the Doctor us muc miſunformed. 
when he males Owen the Ag greſſor, and 
Author of this Riot, as he 1 pleaſed 'o 
call it, in Henry the Fourth Reign, See 
his Defence, p 


(a) Dr. Poet] Jays the fame, in Oneri | 


Gwyneth, p. 213. but then be conjefles, 
(ibid.) chat he nas drſcenled by Females 
from Owen Gwyneth Prince «of North 


* e ſcended 


8 


© thoſe, that favoured and adhered to King 
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© ſcended paternally but from a younger Brother of tlie 
© Houſe of Powis ; yet (as Ambition is ingenious} he finds 
out a Way to lay Claim ts the Principality; as deſcend- 
© ed (by a Daughter) from Lhewellyn ap Gryfſydb, the laſt 
© Prince of the Pritih Race. He invaded the Lands, 
© burnt and deſtroyed the Houſes, and Eſtates of all 
Henry, &c.”" 

I s this Account may be rely'd on ; whatever Rebellion 


Prin Glendor was guilty of, certainly it could not be 


againſt Henry IV; for he never own'd him for his King; 
much leſs did he ever {wear to him. And it is obſerva- 


ble, that in ſome of thoſe Papers, figned by him as 


Prince of Wales, (which are preſerved and printed by 
Mr. Rymer, in his Volumes of Fædera, Conventiones, Ic.) 
he never calls him (b) other, than Duke of Lancaſtre. 
With reſpect therefore to Henry IV, he was truly a Nen- 
Juror ; and cannot be charged as a Revolter ; a Name, 
which the Doctor thinks he has a Right to beſtow upon 


all, that took up Arms in this Reign. It may be ſaid 


indeed, that his Taking upon himſelf the Title of Prince 
of Wales, and dating all his Writings according to the 

veral Years of his Principatus, was no leſs, than an In- 
vaſion of the Sovereignty of the Kings of England over 
Wales ; and therefore may well be term'd an A& of Re- 
bellion : But if it was fo, he was anſwerable for it only 
to the Earl of March, to whom only he could be a Re- 
bel, and not to Henry IV. And then it deſerves to be 
conſider d, whether the Earl of Moarch's (c) voluntary 


Surrender of himſelf to Owen, (if Henry IV. himſelf is to 


| ſelves againſt Henry 0 


Wales, and by his Mother from Rees ap 
Theodor Prince of South-Wales, p. 216. 
Leland (Itinerar. Vol. 5. p. 36.) makes 
him to be deſcended from Lluelin ap Jor- 
warth Prince of All Wales, by a Daughter. 

(b) Particularly in the Treaty made be- 


tween Owen Glendor (by his Ambaſſa. » 


dors Griffin Young Dr. of Laws, and John 
Hanmer his Couſin and Eſq; ) the 
King of France, they expreſly unite them- 
1 ancaſtre their 
common Enemy. Anno 5 Hen. 4. Ry- 
mer. Jom. 8. p. 356, 365. 
(c) I muſt be eonjejed, that one of the 
Reaſons given by the Earl of Northumber- 
land and his Son, for their War 2, 


__  HenrylIV. __ becauſe he did not t 


dmund Earl of March, 


care to ranſom 


uh had been taken Priſoner by Owen 
Glendor, and 45 a ths Time cruelly kept 


in Priſon, buand with Bon Chains : From 
whence it may well be inferr d, that Owen 
conld not then be a Friend to the Earl of 
March's Cauſe, who had ſo little Reſpect for 
his Perſon. All that 1 can ſay in this Mat- 
ter , That Henry IV. (in the Paſſage 
before cited) believed the contrary ; and 
alledged it as 4 Reaſon for his not ranſom- 
ing that Earl, that willingly and defignedly 
be threw himſelf into Owen's Hadi, 
which being allowed 10 be true, it ts not 
eaſy to conceive, that Owen ſhould lay 
him in Chains. Beſides, Walſingham ſays 
expreſs ( 367.) That — 1 of March 
ind with Owen againſt King H 
* alſo married — * 
py wi @ pr og 1s not _ to be 
eredited, upon the account of the Earl's 
Age; ibo I — Holinſhead belicves it, 
P. 521. and Stow, p. 320. | 


> ks 


e 8 
I ©. wo $ 11 * 


8 I ITED 
. 1 22 2 1 


e 99 > OE Fs 


Uſurpation ;3 which the Doctor has though 


Crown of England aſſerted &c. 
be credited) and the (d) good Correſpondence between 
that Welſh Gentleman and my Lord Percy, (the profeſſed 


Friend of the foreſaid Earl, as I ſhall ſhortly ſhew) may 


not amount to a Probability, that he preſumed upon the 
Rightful Heir's Conſent (as far as he was then capable 
of giving it) for aſſuming that high Title. This is 
what I think may juſtly be pleaded in Behalf of Owen 
Glendor ; and if this Point is allowed me, I ſhall then 


think it no longer a Queſtion; whether his Quarrel 


againſt Henry IV. was chiefly founded upon that King's 
St fit utterly 
to deny. (e) From all which duly conſidered, I may 
juſtly inferr, that the Wel/hmen at that Time were a very 
formidable Body of Nonurers ; being (f) entirely united 
in their Enmity againſt the Houſe of Lancaſtre, not only 
in Wales, but in every Part of England, where they reſi- 
ded. For (g) we find it complain'd of in Parliament, 
that the Welſh Scholars in both Univerſities, left their 
Colleges; and the Apprentices in London, and elſewhere, 


their Maſters, in order to engage themſelves in the 


Quarrel of Owen Glendor. And a few Years after, (+) 
John Trevor, Piſhop of S. Aſaph, approved ſo well of his 
Countrymens Cauſe, that he deſerted Henry IV. upon 


that Account. | 
(4) Place. Coron. 7 Hen. 4. n. 12. mhich be mean the oppoſite Imere 
t fad the Earl of 1 to the e Lancaſtre. Life of He 
nas in 4 Confederacy with the Rebels of ry VIII. p. 373: And à great Ornament 
Wales. Aud Wallingham ſays, (Hiſt. 10 the Bench at ibis Time, has publickly 
Ang]. p. 358.) That the Lord Percy, c. declared his Opinion to thus e, pon 
marched into Shropſhire with a Deſgn a memorable Occafion. The Britains, ſay: 
to join Owen Glendor, and the Earl of be, were always Men of Courage and-Sin- 


* Blood ; his Caſe would ſtill 


March; who is mentioned by Sir Wil- 
liam Dugdale ( from Stow) 10 have been 
with the Lord Percy in the Battle of 
Shrewsbury. Se alſo Rymer's Fad. &c. 


Som. T; 2.244, ð | 

(e) 1 T 25 82 Glendor pretend- 
ed had been true, that the Principality 
of Wales belenged to him b Right - of 

bil/t 12 

le of an Abolog y, 1 an 
= u the Theme of England. But 1 
find Dr. Powell will by ne means allow 
of this Pretenſion, p. 318. who affirms, 
That Mortimer 3 doped Ho the 
beſt Title by Birthright to the Principa- 
% of Wala, as well as to the Gown 
England, p. 315. 

J My Lard Herbert ſays, the Welſh- 


nich adhered ro the Houſe of York; by 


cerity, and yet of Reſentment ; tho Heu- 
ry IV. and Henry V. were martial Princes, 
and bad 4 Hatred againſt the Britains, be. 
tauſe they perſevered in their Duty to R- 


chard II. ho was their rightful, tho 1 


fortunate King, and male mft {candalows 
and reproachjul Iams againſt them: Tet 
i is north Remark, that thoſe Kings had 
never peaceable or happy Day', until they 
recunciled tbemſclues to that Great People, 
than nhom node had more eminemly ſig na- 
lized their conſtant Loyalty 10 their Rig be- 
ful King. Mr. Price's Speech —_ the 
Grant of Part of the Principalit) of 
Wales o the Earl of Portland, p. 14. 

(2 * — 2 — 4. 5 

(+) Walfingham. Hi 1. p 399- 
an} ain de Præſul. * 
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Berort I conclude this Story of Owen Glender, 1 
beg Leave to correct a Miſtake concerning him, which 
all our common Chronicles and Hiſtories have fallen in- 
to; and that is, (i) That in the Tenth Year of King 
* Henry's Reign, Owen Glendor being driven to ſuch Mi- 
* ſery, that in a manner he deſpaired of all Comfott ; 


| © he fled into deſert. Places, and ſolitary Caves, where 


© being deſtitute of all Relief and Succour, dreading 
to ſhew his Face to any Creature; and finally, lacking 
Neat to ſuſtain Nature, for meer Hunger and Lack of 
Food, he miſerably'pin'd away and died. Now we 


have very good Evidence, that this Story is falſe ; for 


in (H the Eleventh Year of Henry IV, we meet with Or- 
ders to march againſt Owen Glendor, and attack him: (1) 
And in the Thirteenth of the faid King a Commiſſion is 
iſſued out for the Redemption of David Gamme Eſq; at 
that Time Owen's Priſoner. Beſides, we are well aſſu- 
red, he ſurvived this Prince, and continued his Hoſtili- 
ties againſt his Succeſlor ; for in the (n) Third Year cf 
Henry V. a Commiſſion was iſſued out for a Treaty 
with him and the Wel/þ, in order to bring them to Obe- 
dience ; and about (n) half a Year after, the ſame Com- 
miſſion is renewed to Sir Gilbert Talbat, to conferr with 
Meredyth ap Owen, the Son of Owen de Glendourdy, in or- 
der to the Pacifying of the ſaid Owen, and the Welſh Re- 
bels, by Offers of Pardon, if they deſired it, Wc. 
Thus it is manifeſt Owen Glendor was in no deſpicable 
Condition in the Middle of Henry V.s Reign : How 
long he afterwards lived, and in what Circumſtances he 
died, no Hiſtories that 1 have hitherto met with, do in- 
form us: But there is Reaſon to believe, he never made 
his Submiſſion to the Houle of Lancaſter ; becauſe (o)] in 


Henry VI.s Reign a ſevere Act of Parliament paſſed, in 


(i) Theſe are Holinſhead's Words, it you it move be ordeyned, 8c. that all 

p. 536. and Stow, p. 338. Iidiliments again ſt the ſaid Owen be af- 
(4) Rymer. Fœdera, Tom. 8. p. 603. fir med, &c. and be ectual to bind the 
(1) Rymer. ibid. p. 753. Heirs of the ſaid Owen. ---- Cnfiderin 
() Rymer. Tom. 9. p. 283. alſo, that the ſaid Inſurrefions, Rebel 
) Rymer. ibid. p. 330. lions, &c. imagined and done by the ſaid 
Co) Rot. Parl. 9 Hen. 6. 32. Pleaſe Owen, were not only in Deſtrattion, and 


it the Lords Spiritual and Temporal, to be 
remember d of the great Inſurrettions, Re- 
bellions, and horrible Treaſons imagin'd 
and done by Owen Glendourdy of Walys, 
againſt the Royal Majeſty of King Henry, 
Aiel to our Sqvereign Lord the King that 
nom 1, whereof he was indicted, c. Pleaſe 


Anyrntiſſement of the Riall Eſtate of the 
ſaid King Aiel, but alſo of the Prince, 
that Time our Liege Lord, that laſt paſt 
ro this Life, and of all the Branches of 
the. Lock Kiall, &c. and finally in Deſtru- 
tion of all Engliſh Tongue for ever- 


mere, &c. 
which 


Crown of England aſſerted, &c. 


which his Crimes are recited, and al] Indictments, Judg- 


ments, r. made or given againſt him, are confirmed. 
In the next place, the Earl of Northumberland, his 
Son Hotſpur, and the Earl of Worceſter his Brother, fall 
under the Doctor's Indignation ; for he does not ſcruple 
to charge their Revolt from Henry IV. with Ingratitude, 
and Envy: And 1n a word, is very poſitive, (p) they 
did not act upon Principles of Loyalty to the Right 
Heir, but quite different Motives. This muſt be con- 
feſſed to be an Accuſation highly refle&ing on the Ho- 
nour of that very illuſtrious and noble Family. Hotſpur 
eſpecially methinks, might have challenged tome Reve- 
rence from the Doctor, whoſe (q) Valour is ſtil] remem- 
ber'd with Pride by his Countrymen, and well deſerves 
to be immortal. The Doctor, however, is reſolved to 
give him no Quarter; but as he. is the firſt Enemy, that 
durſt uſe him fo contemptuouſly ; I doubt not, but he 
will have Reaſon to repent of his Error, which I ſhall 
now endeavour to make him ſenſible of. | | 
Ix order to this, I ſhall beg Leave to lay before the 
Reader an ExtraQ taken from a (r) Manuſcript Copy of 
John Harding's Chronicle, omitted in the printed Edi- 
tion of that Author ; which, together with ſome addi- 
tional Obſervations; will, I imagine, not a little contri- 
bute to the Vindication of thoſe noble Lords. The Ex- 
tract is as follows: 5 | 
* Foraſmuch as many Men mervaile gretely, why 
the Erle of Northumberland, and Sir Henry Percy his 
* furſt begottyn Son, and Sir Thomas Percy Erle of Vor- 
© ceſter, were Supporters to King Henry IV; to have his 
„Heritage, and to take King Richard to have depoſe him 
by ſtrong Honde : Truly I the Maker of this Book 
* was brought up fro Twelve Year of Age in Sir Henry 
© Percys Houſe to the Battle of Shrewsbury ; where 1 


D Defence, p. 43, 46, 48. Mr. Camden's Account. Britannia, in 
( ; A as 4. never given Northumberland, p. $50. The Bane of 
of the Engliſh Valour, than in the Battle Homyldon was 4 few Tears after ſought 
of Otterbourne, otherwiſe called Chevy- by the ſame Lord Percy; in nhich be rout- 
Chace, ( at the latter End of Richard ed the Scots, and took Archibald Doug- 
the Second's Reign) when Henry Percy, las, their General, Priſoner. 
alizs Hotſpur, who commanded the Eng- — 42. c. 11. fol. 162. 
liſh, was at laf taken Priſoner by Mont= Air. Camden alſo in bis Hiſtory of this 
mery, (Anceſtor to the Ae Earl of El of Northumberland and his Son, at 
glinton.) In this Action William Doug- the End of Northumberland, Teferr: 10 
hs ihe Scotch General, and the greateſt John Harding's Manuſcript Chronicle. 
Part of his Army, mere ſlain. This 1 
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* was with him armed of Twenty Five Yere of Ape j 
* as I had been before at Homyldon, Cokelawe, and at di- 
vers Rodes and Fields with him; and knew his In- 
tent, and had it wretyn. Wherefore J have titled in 
* this Book, that for Truth the Cauſe, why they roſe 
* agenſt him, may evermore be know. Their Quarrell 
was ſo ſweet, devout, and by good Advyle and Coun- 
* ſeill of Maſter Richard Scroop, Archbiſhop of York (for 
* whom Gov Almighty hath ſhewn many Miracles 
* fith that Time hitherward) and alſo by Counſeill of 
* divers other Lords, that diſteyned him, and were 
„pound to him by their Letters and Seals, which 1 
* ſaw and had in kepying, while I was with him. And 
© all their Quarrell they ſent unto King Henry in the 
Field, wretyn under the Seales of their three Arms, 
* by Thomas Knayton and Roger Salvayne Squyers of Sir 
Henry Percy, which Quarrell now followeth next after. 
1 We Henry Percy, Earl of Northumberland, Conſtable 
tint he of England, and Warden of the Weſt-Marches towards 
MS. which 1 * Scotland; Henry Percy our firſt born Son, Warden of 
fr rotranſlate, the Ealt-Marches of England towards Scotland, and 
tho" they wre © Thomas Percy Earl of Worceſter, Procurators and Pro- 


before printed | 
| in Halls tectors of the Commonwealth before our Log» Jesvus 


Cid Canis T our Supreme judge; Do ſay and affirm, 
| © and intend to prove perſonally with our Hands on this 
© inſtant Day againſt thee Henry Duke of Lancaſtre, toge- 

© ther with thy Accomplices and Followers, unjuſtly cal- 
ling thyſelf _— England, without a Title of Right, 

* but only by the Treachery and Violence of thy Party : 
That when thou after thy Baniſhment didſt enter Eng- 
land, and cameſt to Doncaſtre, thou didſt then ſwear to 

* us upon the Holy Goſpels, then by thee touched and 

© kifſed, that thou wouldeft in no wiſe claim the King- 
dom or Royal State, but only thy own proper Inheri- 
* tance, and thy Wife's in England; and that Richard, 

* who was then our Lord the King, ſhould reign for the 

* Term of his Life, being directed by the good Advice 

* of the Lords Spiritual and Temporal : But thou didſt 

* impriſon thine and-our King in the Tower of London, 

* until he refigned, through Fear of Death, his King- 

* doms of England and France, and renounced all his 
© Right in the foreſaid Kingdoms, and other his Lord- 

* ſhips and Lands beyond the Seas. By Colour of which 


Reſigna- 


Grown of England aſſerted, &c. 
* Reſignation and Renunciation, by the Advice of thy 
Adherents, and the publick Cry of the Common Peo- 


ple, brought together to Weſtminſter by thy Means, 


and the Help of thy Accomplices, thou didſt there 
crown thyſelf King of the foreſaid Kingdoms, and 
* didft cauſe all the Royal Caſtles and Lordſhips to be 
* ſeized into thy Hands, Wherefore thou art falſe and 
perjur d. | 
Item, © We ſay and affirm, and do intend to prove, 
That whereas thou didſt ſwear to us upon the Holy 
* Goſpels, at the ſame Time and Place, that thou wouldft 
© never permit any Tenths to be levy'd of the Clergy, 
0 : 
nor Fifteenths of the Laity, nor any other Taxes to be 


$3 


* raiſed in the Kingdom of England (5) for the King's Uſe, (,1 a opt 


* whilſt thou livedſt, but by the Conſent of the Three - 


R 


egium, 1. e. 
ichard's 


© Eſtates in Parliament; and this only upon a preſſing Ur e, Oc 
* Occaſion, for the Defence of the Realm, and not o- J 


* therwiſe. Thou, on the contrary, in Contempt of thy 
| * Oath fo taken, haft cauſed to be levied very many 
* Tenths and Fifteenths, and other Impoſitions and 
© Taxes, as well of the Clergy and Laity, meerly through 
* a Dread they had of thy Royal Majeſty. Wherefore 
thou art falſe and perjur d. 

Item, * We ſay and affirm, and do intend to prove, 
© That whereas thou didſt ſwear unto us upon the ſaid 
© Goſpels, at the ſame Time and Place, that our and thy 


© Lord, King Richard, ſhould reign as long as he lived 


© in the Enjoyment of his Royal Prerogatives; thou 
© didft cauſe our and thy Lord King Richard, traiterouſly 
© in thy Caſtle of Pontfraf, without the Conſent or 
* Judgment of the Lords in the Kingdom, for fifteen 
© Days and Nights (a Wickedneſs not to be heard by 
© Chriſtians without Horror) to remain in Hunger, and 
© Thirſt, and Cold; and thereby didſt kill and murder 
© him. Wherefore thou art falſe and perjurd. 
Item, ©* We ſay and affirm, and do intend to prove, 
© That thou at that Time, when Richard our and thy 
© King was ſo put to Death in that horrible manner, as 
© is before related; thou didſt ſeize and uſurp the King- 
dom of England, with the Name and Honour of the 
Kingdom of France, contrary to thy Oath ; from Ed- 
© mund Mortimer, Earl of March, the then next and di- 
* rect Heir of England and France; who Immediately and 
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© Hereditarily after the Deceaſe of King Richard, ought to 
© have ſucceeded. Wherefore thou art falſe and per- 
* jured. 75 
ſtem, We ſay and affirm, and do intend to prove, as 
© above; That whereas thou didſt ſwear at the fame 
© Place and Time, to ſupport and maintain the Laws 
© and good Cuſtoms of the Kingdom of England ; and 
© afterwards, at the Time of thy Coronation, didft again 
© ſwear to keep and preſerve them inviolably; thou 
© treacherouſly and againſt the Law of England, didſt 
© write to thy Fautors in every County in England, to 
© chooſe ſuch Knights for each Parliament, as ſhould be 
© agreeable to thy Pleaſure : So that in thoſe thy Par- 
© liaments no Juſtice could be obtain'll againſt thy Will, 
© upon any Complaints; altho' we had very often peti- 
© tioned thee, according to the Conſciences Go p had 
© given us; for the Truth of which we call Goo to wit- 
* neſs, and the venerable Fathers Thomas Arundell Arch- 
© biſhop of Canterbury, and Richard Scrope Archbiſhop of 
Jork. Wherefore it behoves us to ſeek for Remedy, be- 
© fore our Loxp jesus Curisr, by a ſtrong Hand. 
Item, * We ſay and affirm, and do intend to prove, 
* That whereas Edmund Mortimer was taken by Owen 
| ©Glendor in mortal Fight, and cruelly by him held in 
© Priſon and Iron Chains, in thy Cauſe ; whom thou 
didſt proclaim to be taken treacherouſly, and would'ſt 
* not ſuffer him to be ranſom'd, either by thyſelf, or by 
0 The Lord © us his (t) Kinſmen, and Friends; whereupon we have 


3 lately treated with the ſaid Owen for his Redemption, 


Hotſpur, © at our own proper Coſt, and for the Benefit of Peace be- 
Siſter of © tween thee and him; upon which Account thou didſt 
RogerMo7- © confider us as Traitors; and for the future didſt ſecretly 
ef March. *© contrive our Ruin and final Deſtruction. 
* Fox theſe Reaſons we do mortally defy thee, and 
* thy Accomplices, and Adherents, as Traitors, and Sub- 
© verters of the Commonwealth, and Kingdom; and In- 
© vaders, Oppreſſors, and Uſurpers of the Rights of the 
* true, and direct Heir of England, and France; and we 
* intend to prove it this Day by the Force of our Arms, 
* Almighty G op affording us his Affiſtance. 
To theſe Articles John Harding immediately ſub- 
joins the following Lines. | 
| For- 


Crown of England afſerted, &. 8; 
* ForasMucn as many Men have been inerred, and yet 
© ſtonde in grete Erroure and Contraverſy ; holding Opi- 
nion froward, how that Edmonde Erle of Lancaſtre, Lei- 
* ceſtre, and Derby, was the elder Son of Kyng Henry 111. 
© croukebacked, unable to have been Kyng, for the 
* which, Edward his younger Brother was made Kyng 
5 by his Aſſent, as ſome Men have alleged, by an un- 
© trew Chronicle feyned in the Time of Kyng Richard II. 
by John of Gaunt Duke of Lancaſtre, to make Henry his 
© Son Kyng, when he ſaw he might not be choſe for 
* Heire appariant to Kyng Richard. 
*So it is, that I fohn Harding, the Maker of this 
© Booke, herde the Erle of Northumberland, that was ſlain = 
© at Bramham-Moor, in the Time of Kyng Henry IV, | 
* faie, how the ſame Kyng Henry, upon St. Mathew Daie, Se al John 
" afore he was made Kyng, put forth that ſame Chroni- Marys 
© cle, claiming his Title to the Crown by the ſeid Ed- nile, c 157: 
monde, upon which all the Chronicles of Weſtmynſtre, 
© and of all other notable Monaſteries, were had in the 
© Council of Veſtminſtre, and examined among the Lords, 
* and proved well by all their Chronicles, that the Kyng 
© Edward was the elder Brother, and the ſeid Edmonde the 
© younger Brother, and not Croukebacked, nother maym- 
© ed, but the ſeemlieſt Perſon of England, except his 
© Brother Edward. Wherefore that Chronicle, which 
* Kyng Henry ſo put forth, was adnulled and reproved. 
Asp then I herde the ſeid Erle ſaie, that the ſeid 
* Kyng Henry made Kyng Richard, under Dureſſe of Priſon, 
in the Toure of London, in fere of his Life, to make a Re- 
* fignation of his Right to him; and upon that a Renun- 
© ciation of his ſeid Right; and they were declared in the 
* Counſell : And in the Parliament at Weſtmynſtre, on the 
* Morrow of St. Michael then next following, what of his 
Might and his Wilfulneſſe, and what by certain Lords and 
© Strength of the Commons, he was crowned againft his 
© Oath made in the White Freers at Doncaſtre, to the ſeid 
© Erle of Northumberland, and other Lords, againſt the . 
Win and Counſell of the ſeid Erle, and of his Son, 
* and of Sir Thomas Percy Erle of Worceſter. For which 
© Cauſe they died after, as I knew well; for that time 
] was in the Field at Shrewsbury with Sir Henry Percy, of 
© the Age of Twenty Five Yere, armed, and afore 
* brought up in his Houſe; of Twelve Yere Age. 
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Aso I herde the ſeid Erle of Northumberland ſaie 


divers times, that he herde Duke John of Lancaſtre, a- 
: mong the Lords in Counſell, and in Parliaments, and 


iin the Common-Houſe among the Knights choſyn for 


* the Commons, aske by Bill, for to have been admytted 
* Heire apparaunte to Kyng Richard, conſideryng how 
the Kyng was like to have no Iſſue of his Body. To 
* the which the Lords Spirituell and Temporell, and the 
© Commons in the Common-Houſe, by whole Advyſe 
* ſeide, that the Erle of Marche, Roger Mortimere, was 
© his next Heire to the Crown, of full Deſcent of Blood, 
© and they wolde have none other ; and asked a Que- 
* ſtion upon it, who durſt diſable the Kyng of Iſſue, he 


being young, and able to have Children? For which, 


* when the Duke of Lancaſtre was ſo put by, he and 
* his Counſell feyned, and forged the ſeyde Chronycle, 


that Edmonde ſhould be the elder Brother, to make his 


© Son Henry a Title to the Crowne; and wold have had 
* the ſeide Erle of Northumberland, and Sir Thomas Percy 
© his Brother of Counſaile thereof, for cauſe they were 
* deſcendyd of the ſeid Edmonde by a Siſter ; but they 
© refuſed it. | 
*Wr1cn Chronycle ſo forged, the Duke did put in 
divers Abbaies, and in Freers, as I herde the ſeid 
© Erle ofttimes ſaie, and record to divers Perſons, for 


 ©to be kept for the Inheritance of his Son to the 


Crowne; which Title he put furthe after he had Kynge 
N in the Toure; but that Title the Erle Percy put 
aſide. | | | 
Uros the Peruſal of the foregoing Tranſcript, 1 
perſuade myſelf, the Reader will be thoroughly con- 
vinced, Firſt, That the Doctor is much miſtaken, when 


he tells us, that the Family of the Percys did not take 


up Arms for the Sake of the Right Heir; ſince the above- 
written Articles abundantly ſhew, that they had the In- 
tereſt of the (u) Earl of March entirely at Heart; and 


were chiefly animated to that hazardous Enterprize by a 


() This is likewiſe evident from the monSouvereine Seigneur le Roy Richard, 


| Roll of Parliament, where it is ſaid, the s il eſt Vif; & ſi mort eſt, de vanger ſa 


Earl of Northumberland declared to the 
Ambaſſadors of the French King, Que a 
Paide de Dieu, de le votre, & de plu- 
fours mes Allies, j ay intention & ferme 
purpos de ſuſtenit le droit querele de 


mort, & auſſi de ſuſtenir la droite que- 
relle, &c. Here the Copy of the Kecerd, 
1 made uſe of, breaks off ; but it cannot be 
doubted, but the Earl of March was meant. 
Plac, Coron. 7 Hen, 4. N. 9. 


Senſe 


Crown of England aſſerted, &c. 
| Senſe of the Injury done to him, and a full Conviction, 
that it became them to venture every thing, in order to 
procure him Juſtice. Secondly, It is from hence evident 
that they charge Henry IV. with a Breach of his ſolemn 
Oath to them, by which he had obliged himſelf never 
to attempt any thing againſt the Right, Honour, or 
Safety of King Richard; upon Confidence of his due 
Performance of which Oath, they came to his Aſſiſtance. 
So that here is an Original Contract pleaded, by the Vio- 
lation of which, on the King's part, the Earl of Nor- 
thumberland and his Family thought themſelves entirely 
releaſed from all manner of Obligations to him. They 
declare, it was never their Intention to deprive Ri- 
chard II. of his Crown ; but that on the contrary, it was 
their conſtant Reſolution, to maintain him in the Throne, 
and after his Deceaſe to aſſert the Title of the True 
Heir: That Henry therefore was guilty of Perjury by 
uſurping the Crown, and therefore forfeited all manner 
of Right to their Service. Out of a Senſe of this their 
Duty to King Richard, and the Earl of March, they op- 
poſed, as far as they were then able, the Duke of Lanca- 


87 


ſtre's Coronation ; but (2) finding themſelves incapable (*) John 


of making any effectual Reſiſtance, it muſt be acknow- * 


hron. c. 196. 


arding's 


ledg'd, they ſubmitted with the reſt, and liv'd ſome The Percys 


Years in Obedience to him, as their King ; and if the 


was an unjuſt Oath ; if they themſelves thought it ſo, 
when they took it, (as is evident from the Articles before- 
mentioned) will the Doctor blame them for not keeping 
it? He will ſay perhaps, they were inexcuſable then in 
taking it; if they knew it to be an unrighteous Oath: 
] cannot help that; neither will it be worth the Doctor's 
while to inſiſt upon it; fince the main Point in Contro- 
verſy now between us is, Whether they may be juſtified 
for taking up Arms againſt Henry IV? 

Ho wE ER, that I may omit nothing, which may be 
ſerviceable for the Defence of that noble Family; I deſire 
Leave to put him in mind of a certain Principle, gene- 


rally received in the Times we are ſpeaking of, and 


which for ſome while before had a very prevailing In- 
fluence over the great Men of this Kingdom, whenever 
they found themſelves in Danger; and that was, that all 
Actions done through Fear of Death, were pardonable 

MY. at 


had disban 
: ö a . Sed their For- 
Doctor will have it ſo, ſwore to him too. But if this 2 
| e 
Lancaſtre 
would ke 

his Word. 


2 
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at leaſt, if not lawful. And it cannot be denied, but 


our Courts of Juſtice had been fo favourable to Pleas of 


that Nature, before Henry IV.s Reign, that great En- 
coutagement had been given for the frequent Uſe of 
them. After the Battle of Eveſham, when that famous 
Y Act was made for the Settlement of the Kingdom, 


called Dictum de Kenilworth ; thoſe that had been drawn 


in to aſſiſt the Barons againſt the King through Fear, 
had but a ſmall Fine ſet upon them. And in (2) Ed- 
ward [II's Reign, when Walter de Alington and his Confe- 
derates had forced ſome Perſons, and made them ſwear 
to defend the Prizes they had taken ; the Court admit- 
ted theſe Perſons to bail, and diſmifled them ſoon after. 
But the moſt remarkable Inftance to this Purpoſe hap- 
pen'd in the Beginning of this very Reign, which is now 


under our Confideration ; for when the Judges, who 
had given illegal Advice to Richard II, and thereby were 


the Occafion of ſome (a) Acts, that paſſed in the Twen- 
ty Firſt Year of his Reign ; when they, I ſay, were cal- 
led to account for it in Henry IV.'s Parliament; they 
made uſe of this Excuſe, That whatever they did, was 
for Fear of Death. Upon which the Commons pre- 
ſented this memorable Petition: (h | 

Item, * Your Commons pray, that neither the Lords 
©Spiritual or Temporal, nor the Juſtices, may be al- 
low d for the future to excuſe themſelves, by ſaying, 
© they did not dare to act or ſpeak according to Law, and 


© as their true Meaning was, for Fear of Death, or be- 


© cauſe they were not free of themſelves ; for they are 
< obliged to keep their Oaths, notwithſtanding any Dan- 
© ger of Death or Forfeiture. 

FRO M whence I think it is plain, that this had been 


the common Argument made uſe of by the great Men, 
in Defence of their Illegal and Diſſoyal Practices; and 


. Linc, 
055 Coke's Inſtit. I. 3. c. 2. 

7 Rn Parl. 1. Hen. 4. 97. Item, 
Que les Sei Efpirituells & Tempo- 
Tells, ne les Juftices ne ſoient reſceux 
en temps advenir pur leur excuſer a dire, 
qu ils n'oſerent faire ne dire le ley, ne 
Jeur entent, pur doute de Mort, ou qu'ils 
ne font libres de eux meſmes. Pur ceo 
qu'ils ſont pluis tenuz de reſon de gar- 


23 


der leur ſerments, que de douter Mort | 


ou aſcun forfaiture. 

The King anſwers. Le Roy tient toutz 
les Seigneurs & Juſtices pur hommes ſuf- 
ficients & loyaulx, qu ils ne luy veillent 
donner autre Conſeil n'advis, qui ne 
ſoit honeſte, & jouſte, & profitable pur 
luy & le Royalme ; & ſi nully ſe voet 
compleindre en eſpeciall en temps ad- 
venir del contrary, le Roy le ferra re- 
fourmer & amender. 


Cuſtom 
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Cuſtom had ſo far prevail'd, that hitherto it had the 
good Fortune to be thought juſt and reaſonable ; I may 
ſay too, that it continued in the ſame Credit in the fol- 
lowing Reigns, notwithftanding this Petition of the Com- 
mons: For as HenryTV, in his Anſwer to it, ſays no- 
thing, which implies a Diſapprobation of that cuſtoma- 
ry Excuſe ; ſo we find, that in Henry V.'s Time, thoſe 
that had affiſted Sir John Oldcaſtle (c) only out of Fear of ( coke: 
Death, were diſcharged : And laſtly, by this Plea, John *. 3. « 1. 
Nevill, Marquis of Montacute, procured his Pardon from 
Henry VI. at his Reſtoration, for being in the Service of 
Edward IV; for it is ſaid, (d) he came to his Parliament (4) Holinf: 
excuſing himſelf, that for Fear of Death he had taken King bs 
Edward's Part ; which Excuſe was accepted. Agreeably 
therefore with the allowed and approved Maxims of 
thoſe Times, the Submiſſion and Oath of the Percys to 
Henry IV. has a fair Pretence to a favourable Conſtru- 
| ion; fince it was done purely to ſave their Lives and 
Fortunes, which otherwiſe muſt have been in imminent 
Danger. And this I would not be thought to mention, 
out of any great Reverence or Eſteem I have for ſuch an 
Apology ; but only to ſhew, that thoſe Gentlemen did 
not a& diſhonourably, according to the Sentiments of 
the Times they liv'd in, when they took an Oath to 
Henry IV, which at that very Inſtant, they believed they 
ought not to keep. This was the common Error of that 
Age, into which, we have obſerved, the very Sages of 
the Law themſelves had fallen; and therefore it is not 
to be wonder'd at, if Noblemen (who rarely meet with 
Caſuiſts, that adviſe them againſt their Intereſt) have 
not more Wiſdom or Honeſty, than they that make 
thoſe Vertues more particularly their Profeſſion. Had 
they liv'd in theſe Days of- Light and Knowledge, I 
confeſs, I ſhould have found it difficult, to ſay any 
thing in their Defence; for the Doctrines of Chriftianity 
are now ſo well underſtood, that whoever ſhould ven- 
ture to maintain the Lawfulneſs of doing Evil for the 
Advancement of any 'Temporal End or Purpoſe, would 
draw upon himſelf at leaſt the Diſpleaſure of all good 
Men, and hardly eſcape a publick Cenſure. | 
AFT E& all, it may perhaps give Offence to the Do- 
Qor, that I have charged Henry IV. with a Breach of his 
Original Contract; and — that as a good Reaſon ot 
: a t 
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the Percys Taking up Arms againſt him : But ſurely, if 
there is any ground for the Notion of a Contract between 
a Prince and his Subjects; it muſt be, when an Elected 
King is on the Throne, who owes that high Dignity en- 
tirely to the Choice of the Nobility, and the Conſent of 
the People; and (e) ſuch a one, and no better, was this 
King Henry, whatever may be alledged to the contrary. 
He could not certainly pretend to a juſter Title, than his 
Predeceſſor King Stephen; who yet conſented to an In- 
ſtrument of Government, in which he expreſly calls him- 
ſelf an Elected King; and therefore the Hiſtorians tell 
us, that (f) Robert Earl of Glouceſter, and the Biſhops too, 
did Homage to him conditionally, that he would main- 
tain them in their Rights and Privileges ; and we know 
very well, that his Violation of them was pretended as a 
Reaſon for their Revolt from him afterwards. 

S1NcE therefore the Aſſiſtance given to Henry IV. by 
the Percys (by Virtue of which he was enabled to ſeize 
the Crown) was purely the Effect of that Confidence 
they repoſed in his Promiſe and Oath, that he would ne- 
ver dethrone King Richard, nor put him to Death; I 
would ſubmit it to the Doctor's Conſideration, whether 
a Truſt fo notoriouſly” broken and abuſed, did not au- 
thorize thoſe Gentlemen to ſeek for Juſtice by Arms and 
Violence againſt him. That Henry IV. heaped great Ho- 
nours upon the Earl of Northumberland, giving him the Iſle 
ef Man, and conſtituting him Conſtable of England, I very 
readily own ; and this he certainly did, that he might 
the better ſecure that Great Family to his Intereſt : But 
then I think this is a Proof, that they were not influenced 
by any Motives of Advantage to themſelves by their ſub- 
ſequent Revolt, (as the Doctor calls it) for how proſpe- 
rous ſoever the Event had been, they could not well have 
promiſed themſelves greater Acceſſions to their (g) Ho- 
nours and Fortunes, than they either actually enjoyed, 
or might reafonably have hoped for from the Bounty and 
Favour of King Henry, © 

Tnus far I will preſume to fay, I have clearly pro- 
ved, that the Inſurrections againft Henry IV. were oc- 


(e) J. Harding's Chron. c. 196. thumberland. Rymer'r Feeders, Tom. $. 

| C ) — _ ay | * 2 ** ot her 2 E * 
efides t neurs before-men- , Dugdale's Baronage in Ear 

L's all the Lands of the Douglaſſes in Northumberland. * * 1 

Scotland were granted 10 the Earl Nor. n 


caſioned 
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caſioned by a Profeſſion of Fidelity to the Rightful 
Title; to Richard II. whilft alive, and the Earl of March 
after that King's Deceaſe; and therefore the Authors and 
Promoters of them are much wrong d by the Doctor, 
when he ſays, they acted upon quite different Mo- 
tives. | | 

Tre next Commotions that happen d in this Reign, 
were thoſe of Archbiſhop Scroop, and the Earl of Nor- 
thumberland ; and that theſe were raiſed upon the ſame 
Grounds, their publick Declarations ſufficiently teſtify. 
The Archbiſhop's Articles are (+) extant ; in the Pre- 
amble of which he ſays, in his own Name, and that of 
all his Adherents, That having been bound by their Oaths to 
King Richard II. to bear Faith and true Allegiance to him, 
as long as he lived, and his Heirs ſucceeding him by juſt 
Title, &c. They therefore, for fear of Perjury, percei- 
ving divers horrible Crimes and great Enormities to be 
daily committed againſt the Church, the Laws of the 
Realm, as alſo againſt the Perſon of King Richard, and 
his Heirs ; do, Firſt, declare the Lord Henry of Derby to 
be a Traitor to King Richard and his Heirs. Secon ily, 


They pronounce him Perjur'd and Excommunicate, for 


taking Arms againſt King Richard, and afterwards mur- 
dering him. In the Tenth Article they affirm, that they 
take up Arms for the ſake of the Right Heir. Befides 
J. Harding tells us, That the Lord Percy's Articles be- 
fore recited, were drawn up by this Archhiſhop ; and 
another (i) Author, that liv'd at the ſame Time, aſſures 
us, That the Reaſons, for which that Archbiſhop was 
beheaded, were, Firft, Becauſe he adviſed Henry IV. 
to repent of his Perjury in ſwearing by the Sacrament 
of CHRIS r's Body, that he would not rebell againſt 
Richard II. nor conſent to his Depoſition 5 which after- 
wards he did. And, Secondly, I he ſaid Archbiſhop de- 
fired the Crown might be reſtored to the Right Line. 
Is it not then evident, beyond all Contradiction, that 
this Archbiſhop took up Arms for the Right Heir; and 
by his publick Declarations own'd to the World, that 
he thought himſelf bound in Honour and Contcience fo 
to do? And may we not then have liberty to believe, 


(h) In Fox's Afts and Monuments, (i) Clement Maydſtone de Martyrio 
p. 591. and Mr. Wharton's Anglia Sa- Archiepiſcopi Scrope, in M. Whazton's 
ca, Hol. 2. p. 368. Anglia Sacra, Vol. 2. 


that 
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h gives Richard Scroop , Archbiſhop of lick Authority, (Holinſhead 
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that He and the Percys were true (&) Penitents, for ha- 


ving contributed to the Settlement of Henry IV. upon 
the Throne? The Doctor indeed ſeems to laugh at this 


Conceit of their Repentance, as a ground leſs Fancy ; 


and is () confident, that Men that acted upon ſuch Mo- 
tives, as the Earl of Northumberland, his Son Hotſpur, and 


his Brother the Earl of Worceſter, ought not to be eſteem- 
ed Penitents: But I have proved, that the Doctor has 


ſhew'd himſelf a perfect Stranger to this Part of Hiſtory ; 
otherwiſe he muſt have known, that the true Cauſe of 
their Quarrel againſt Henry IV. was, that he was an 


DT ſurper; and they believed it to be their Duty, to place 


the Rightful Heir on the Throne. | 

Ir is a great Comfort to him however, that all theſe 
Lords and Gentlemen, who took up Arms againſt Hen- 
ry IV. had before ſubmitted to him, and ſworn Alle- 
glance ; for he is only concerned to know, whether it 
has not been always the Cuſtom, to ſwear to Kings de 


Fado: But if it has been the Cuſtom to take ſuch 


Oaths, he ſhould remember, that it has been alſo the 


Cuſtom to break them; which the Doctor knows te have 


happened in the Reigns of King Stephen, and Henry IV. 
the two moſt undoubted Kings de Facto from the Nor- 
man Conqueſt ; and thus we are reduced at length to 
this Queſtion, Whether the Doctor, or the chief Lea- 
ders in all the Inſurrections againſt Henry IV. are rather 


to be credited? If we muſt believe the Doctor, their 


Revolt was inexcuſable, founded upon no rational Prin- 
ciples, and indeed was no better than downright Perjury 
and Rebellion: But if we may take the Word, the dy- 
ing Word of thoſe Gentlemen ; they were perſuaded, 
that the Oath they had taken to Henry IV. did not bind 


them ; and that they were obliged in Conſcience to force 
him from the Throne, for the ſake of the Right Heir. 


(3) Holinſhead, in his Chron. p. 529. Devotion, till they were reſtrained by Pab- 
330) 
ork, the following Charatter, The Re- And therefore Henry V. upon 2 Tee 
ſpect Men had to him, cauſed them to like fion to the Oonn, thought it 4 popular 
— of his Cauſe; ſince the Gravity of thing, to give Leave to the People to pay 
his Age, his Integrity of Life, and incom- their accuſtomed Honours 10 this Kell. 
parable Learning, with the reverend Aspect ſhop's Memory, as J. Harding aſſures us, 
of his amiable Perſonage, moved all Men Chron. 211. He gave Leave then 7 good 
to have him in no Eſtimation. Up- Devotion all Men to offer to Biſhop Scrope 
en which account his Memory was held in expreſſe, without Letting, or any Que- 
oy Efteem, that he was conſidered as a tion. 
int and Martyr by the People, who fre- (I) Defence, p. 46. 
quented the Place of his Burial with great 
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Now the Doctor may call theſe unrighteous, and unjuſt 
Pretences, as long as he pleaſes; provided he will but al- 
low, that it is true in Fact, that they made uſe of ſuch, 
and no other; which I am confident he will never be able 
to diſprove. And then I think I may appeal to the moſt 
byaſs d Friend to the Doctor's Cauſe, Whether ſo many 
Gentlemen of the firſt Quality and Fortune in England, 
could openly and avowedly have ventured their Lives 
for a Perſon out of Poſſeſſion; had it been then a known 
and undoubted Part of the Conſtitution, that whoever 
was in Poſſeſſion of the Crown, was a Rightful and Law- 
ful King. Had this been the received Doctrine of thoſe 
Times, it 1s wonderful ſtrange, we ſhould meet with no 
manner of Notice of it in any of our Hiſtories; it ſeems 


incredible, that ſo many Perſons of Eminency ſhould | 


preſume to act in open Contempt of it, to the manifeſt 
Subverſion of a Fundamental Law of their Country; and 
yet without the leaſt Reproach from their Enemies upon 
that account. 

Bur I ſhould remember, that theſe ſo often repeat- 
ed Reflexions muſt needs be tireſome ; and therefore it is 
fit I ſhould haſten to another Subject. I would now only 
beg Leave of my Reader, to ſet before him a ſhort View 
of the Comforts and Bleſſings, which attended the Do- 
ctor's Conſtitution, in this Reign of a King de Fade. 
Henry IV. had no ſooner taken Poſſeſſion of the King- 
dom, but he was in Danger of lofing it by a formidable 
Conſpiracy, fram'd againſt him in the Heart of his King- 
dom : It 1s true, he had the good Fortune ſpeedily to 
ſuppreſs it, and make an Example of its Authors and 


| Contrivers : But freſh Troubles and Rebellions (as the 


Doctor calls them) ſtill followed one another for many 
Years of his Reign; and that evil Spirit of Reſiſtance 
continued to animate the Welſh againſt him, to the laſt 
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Period of his Life. Mr. Foz (m) tells us, The Time of (») At: 


his Reign was far from being quiet, but full of Trouble, of 
Blood, and Miſery. | 

SUCH was their Deſire of King Richard again, in 
the Reign of this King, that many Years after, he was 
rumour'd to be alive ; for the which divers were exe- 


cuted. For the Space of Six or Seven Years together, 


almoſt no Year paſſed, N ſome Conſpiracy againſt 
B b . the 


and Mon. 
Vol. Ts P · 
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0% Ge, the King, Cc. And (u) Holinſhead cotifeſſes, he reſign'd 
5. 54 in great Perplexity, and little Pleaſure. Theſe certain- 
ly are admirable Proofs of the great Submiſſion and 
Obedience, which was then paid to the Doctor's Conſti- 
tution; and no doubt, the Tranquillity of this King's 
Reign will never be denied for the future, to be a live- 

1y Inſtance of the Authority of a King de Fatfo. 
I $sHAaLL now conclude theſe Remarks upon Hen- 
ry IV.'s Reign, with the following Reflexion of that 

o) In bit very judictous Gentleman Sir Walter Raleigh. (o) 
| 7787 HENRY IV, whoſe Title was weak, and bis obtaining 
Aeli, the Crown traiterous; who brake Faith with the Lords at his 

Landing, proteſting to intend only the Recovery of his pro 

3 7724 Faith with Richard himſelf 4 and i 
Faith with all the Kingdom in Parliament; to whom he ſwore, 
that the Depoſed King ſhould live: After he had enjoyed this 
Realm ſome few Tears; and in that Time had been ſet upon on 
all Sides by his Subjects, and never free from Conſpiracies 
and Rebellions; he 2 (if Souls immortal ſee, and diſcern 
any Things after the Bodys Death) his Grandchild Hen. VI, 
and his Son the Prince, ſuddenly, and without any Mercy, 
murder d: The Poſſeſſion: of the Crown (for which he had 
cauſed ſo much Blood to be poured out) transferr'd from his 
Race, and by the Iſſues of his Enemies worn and enjoy d: 
Enemies, whom by his own Pradl ice he ſuppoſed, that he had 
left no leſs. powerleſs, than the Succeſſion of the Kingdom que- 
ſtionleſs, by entailing the ſame on his own Iſſues by Par- 
liament. And out of Doubt, Humane Reaſon could hade 
judged no otherwiſe, but that theſe cautious Proviſjons of the 
Father, ſeconded by the Valour and ſignal Victories of bis Son 
Henry V, had buried the Hopes of every Competitor, under 
the Deſpair 1 all Re-conqueſt and Recovery. I fay, that 
Humane Reaſon might ſo have judged, were not this Paſſage of 
Caſaubon alſo true; A Day, an Hour, a Moment is enough 
to overturn the Things, that ſeem to have been founded and 
rooted in Adamant. . 
I xSOCEED now to Henry V.'s Reign, to whom, the 
Doctor is poſitive, the whole Kingdom, without Ex- 
(p) Defence, ception, ſubmitted : The (p) Earl of March himſelf quietly 
. 47-49-91- reſegning up his Right to the Crown, without making the leaſt 
Attempt for the Recovery of it. But the Doctor ſhould have 
known, that the Welſh were not brought under this King's 
Obedience 1n the Third Year of his Reign ; whoſe * 
| na 
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nal Quarrel againſt him was upon the account of his 
Title, as I have ſhewn at large. And we are ſure like:. 
wile, from (j) unqueſtionable Authority, that the Earl ) Se the. 
of March was engaged in a Conſpiracy in this Reign, bs 
in order to Depoſe King Henry, and ſet the Crown upon feſſn, apo. 
his own Head: That for this Purpoſe he had agreed dea, Kc. 
with his Brother-in-Law the Earl of Cambridge; to go 19-92 
with him into Wales; where they intended to proclaini £375 ah 
Harry of Lancaſtre Uſurper of England. And the Earl 
of Cambridge declares, that the Earl of March had told 
him, that all. bis Confeſſors put him in Penance to claim 
that, they called his Right. Beſides, we find this taid 
Earl (r) pardoned by Henry V, for the Share he had in &) Rymer. 
this Conſpiracy ; which undeniably proves, the Doctor om. 5. 
has ſtrain d a Point in Hiſtory, when he would: perſuade 303. 
us, that Earl never laid any Claim to the Crown. Af- 
terwards, tis true, he gave Henry V. all imaginable 
Aſſurances of his entire Submiſſion; upon which he 
was immediately employed by that Prince in the higheſt 
Offices of Truſt and Honour; and thoſe he diſcharged 
with great Fidelity, to the Time of his Death ; which 
happen'd in the Third Year of Henry VI. During that 
Space of Time, I mean the Remainder of the Earl of 
March's Life; after he had made this Submiſſion, I 
agree with the Doctor, Henry V.'s Title had ſome Foun- 
dation: For to whomſoever the Rightful Heir ſhall 
think fit to ſwear Allegiance, and perform the Services of 
a dutiful Subject, 1 ſhall make no Queſtion, but every 
private and inferiour Perſon may very lawfully do the 
ſame. And this I take likewiſe to have been the Caſe 
of the People of England, for almoſt the whole Reign 
of Henry VI. For the Duke of York (who had the beſt 
Pretenſion by Blood to the Crown) having bound him- 
ſelf by repeated Oaths and Obligations, to pay Obedience 
to him, as his Lawful Prince; Who could reaſonably 
be a Nonjuror, after ſuch an Example? In this reſpect 
therefore the Doctor muſt do me the Juſtice to acknow- 
ledge, I yield him up a Point, which he ſeems to have 
very much at Heart. 1 allow it to be true, that Richard 
Duke of Tork, and his Son (afterward King Edward IV.) 
were under the ſtricteſt Ties and Engagements of Fideli- 
ty to Henry VI; theſe are Matters of Fact too evident to 
be cortteſted ; and I am entirely ſatisfied, they wy 
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@ The ſe be proved (s) beyond all Poſſibility of Contradiction. But 
viral Kew then the Doctor muſt confeſs, that Henry V. and VI. 
chard Puke of were Kings de Jure, as well as de Fadto; i. e. they had a 


Io fa Right to the Subjects Allegiance by a different Title, 


— 7 7 than that of Poſſeſſion; and conſequently they are not 
And fully ur g- 


40% & oh, Kings for the Doctor's Purpoſe; for the Queſtion is not, 


„ whether Princes do not become Lawful by the Ceſſion 
14 o e 


ence of the Of the Legal Heir; this is granted, and allowed by his 
e. Adverſaries; but whether the bare Poſſeſſion of the 
Cotton. O. Crown, exclufively of all other Conſiderations, can con- 
moB.1) vey a Right to Allegiance? Thus we ſee the Doctor has 


may not be 4 


ms give given up Two of his Kings de Facto, which at other 


jull Vieooy Times he ſeems to be very fond of, as main Supporters 
them in th©« of his Imaginary Conſtitution. 


1 B v T whatever the Doctor may loſe in this Point, he 
doubts not to gain in another; for from hence he thinks 
. it plain and undeniable, that Edward IV. and his Par- 


liament were to blame in calling Henry V, and VI. 

Kings indeed, and not of Right; as if this was the firſt 

time this Diſtinction had been ever uſed, and it had ne- 

ver before been thought of: Whereas the Judgment 

* S the given by the Houſe of Peers in the * Appeal of Richard 

whole Pro- Duke of York, was manifeſtly grounded upon it: For 
N certainly they would never declare the Right of the lat- 
Tee ful, ter to be indefeaſible, had they believed Henry VI. to be 
Arp. N. 2. King de Jure. But how could they think it reaſonable, 
the Doctor will ſay, to give ſuch a Sentence; conſider- 

ing the Houſe of York had freely parted with their Right, 

by ſeveral ſolemn Oaths and Engagements? Could they 

not renounce their Pretenſions to the Crown, if they had 

pleaſed ? and was not this effectually done by their ſwear- 

ing Allegiance ſo often to Henry VI? I anſwer; The 

Houſe of Peers, to whoſe Arbitration this Matter was re- 

ferred, was of another Mind ; for after a full Hearing 

of all the Objections, that could be made againſt the 

Duke of York's Title, (among which his repeated Oaths 

of Homage and Fealty had been carefully and warmly 

(q Rot. urged) it was (f) concluded and agreed by all the Lords, 

Pal. 39... T hat the Title of the ſeid. Duke of Vork could not be defeated. 
18. It js evident therefore, in the Opinion of that ſupreme 
Court of Judicature, That the Duke of York was {till at 

liberty (notwithſtanding the Oaths he had taken) to lay 

Claim to the Crown; and they thought themſelves bound 

Ss 5 in 
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in Juſtice.to ad judge it to him. During the Time that 
the Duke of York, who had the Hereditary Right, kept 
his Oath, and paid Allegiance himſelf to King Henry; 
I ſee no Reaſon, why the Subjects of that Time might 
Not Lawfully ſwear and perform Allegiance alſo : But 
when the faid Duke claim'd the Crown as his Right of 
Inheritance ; then it began to be a Queſtion, Whether 
the Subjects were bound to pay Allegiance to the Law- 
ful Heir, or to the King in Poſſeſſion, to whom they 
had hitherto paid it. The firſt Article objected 
againſt the Doctor's Claim was, That the Lords ſhould 
call to remembrance the Oaths they had made to King 
Henry ; to which the Sum of the Duke's Anſwer was, 
That no Oath ought to be performed, when it leadeth to the 
Suppreſſion of Truth and Juſtice ; and he undertook to 
ſhew clearly, before any Judge ſpiritual, (u) That the 


Lo 


(#) Rot. 


Lords were bound to aſſiſt him in Truth and Juſtice, notwith- en 


ſtanding any Oath of Feaute or other by him or them before 
made. | 
Txt Oaths of the Lords made to King Henry might 
be excuſable, by their Ignorance of the Facts neceſſary to 
clear the Right of the Lawful Heir ; by his not Claim- 
ing; and by his ſwearing Fealty to the King in Poſleſ- 
fion : But when the Claim was made publickly, and 
the Duke's Right to the Crown was evidently prov'd 
before the Lords; then it was plain, that their Oaths to 
King Henry being againſt evident Right, could not have 
any Obligation; for it was a known Rule in the ſpiritual 
Law, That (z) an Oath was not inſtituted to be a Bond 


of Iniquity: And in that very Age theſe Rules were in- 8 


n. 14. 


(x) Decr. 
uſa, 22 
4. C. 22. 


ſerted in the Decretals, ()) That an Oath, taken in pre- ( pecre- 
judice of a ſuperiour Right, was not valid; and that an tl. Greg. 9. 


lib, 2. tit. 24. 


Oath due to one, but made to another, was unlawful ; c. 19, 22. 


and was to be performed to him, to whom it was due. 
Thus by the Canon Law the Oaths of the Lords were 
obligatory. = 


AND as to the Duke's Oath of Fealty to King Henry, 


according to the ſame Canon Law, then univerſally Re- 
ceiv'd, and the common Opinion of Divines, He might 
be releas'd from it, if it was taken by him to preſerve 
his Eftate, Liberty, and Life. Tis in vain to make a 
Diſpute about Force, or Durefs. Tis Notorious from 
the State of that Time, that fy the Duke had claim'd the 

0 


Crown, 
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Crown, or borne the Royal Arms, or refus'd to fwear 


Fealty to King Henry, he had expos d himſelf and Fami- 
ly to inevitable Deſtruction: To that Objection he 
anſwereth thus himſelf, before the Lords; (z) That he 
abſtained for the Time from purſuing of his Right and Title, 


for Cauſes not unknown to all this Realm : The Danger of 


doing it was Notorious to all Men. Wherefore (a) as 
his Silence was no Ceſſion of his Right; becauſe there 
was a {ufficient Cauſe of Silence: So his Oath of Feal- 
ty was no indiſpenſable Renunciation of it, according 
to the (b) received Law and Doctrine of thoſe Times; 
becauſe it was extorted by unjuſt Terror, and made by 


him pro vita & rebus ſervandis. King Henry could acquire 


no Right by exacting it; becauſe his Requiring of it was 
Injuſtice, and Uſurpation: And as to the Duke, tho' 
he ought not to have taken it, to gain or ſave the World; 
yet when it was taken, the ſpiritual Law reliev'd him: 
And the Pope actually granted him a Diſpenſation, which 
was then thought a ſufficient Abſolution. I am far from 
allowing the Pope any Power of diſpenſing with Oaths, 
or Juſtifying the eaſy Relaxation of them by corrupt Ca- 
ſuiſtry : But if we will judge of the Actions of Princes 
in Ages paſt, and examine the Validity of them, we 


muſt conſider the Laws, Uſages, and Doctrines then Re- 


ceiv'd, and judge accordingly. Mankind in all Ages 
hath had an Horror of Violence, and Uſurpation, as de- 
ſtructive of Society; and hath agreed to render the Ef- 
fects of them null, and invalid. Not Princes only, but 
all other ſorts of Men, have always thought them- 
ſelves free from the Obligations of Promiſes and Oaths, 
attended with enormous Leſion, and extorted by Fear 
of loſing Eſtate, Liberty, and Life; and (c) great Writers 
upon the Law of Nature do plainly affirm the Nullity of 
ſuch Oaths. In ſhort, if the Duke of Tork's Oath had then 


(z) Rot. Parl. ibid. n. 16. teeeeſſores noſtri Rom. Pont. arbitrati 

(a) Grotius de jure B. I. 2. c. 4. fuiſſe noſcuntur, qui tales à juramenti 
ſect. 6, Qui ſciens & præſens tacet, vi- nexibus abſolverunt. Cæterùm ut aga- 
detur conſentire, niſi circumſtantiæ oſten- tur conſultids, & auferatur Materia de- 
dant, quò minus loquatur, metu eum jerandi, non eis ita expreſs dicatur, ut 
impediri. 8 juramenta non ſervent: ſed ſi non ea 

(b) Dec. Greg. 9. 1. 2. tit. 24. c. 15. attenderint, non ob hoc ſunt tanquam 
Verùm in ei Quæſtione, an à Sacramenti ro mortali crimine puniendi. Vide 
vinculo abſolvantur, qui iſtud inviti hom. Aq. 2. 2 Qu. 98. 3.1. 
pro viti & rebus ſervandis fecerunt ; © Puffend. de jur. nat. lib. 4. c. 2. 
nihil aliud arbitramur, quam quod An- . 8. 3 


been 
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been try'd in any ſpiritual Court, as he defir'd it might 
be ; he would no doubt have been acquitted of it. The 
high Court of Lords Spiritual and 'Temporal, his and 
their own Oaths notwithſtanding, adjudg'd that his Title 
could not be defeated ; and this was the general Opinion 
of the Nation in thoſe Times, that the Houſe of York 
had an indubitable Right ; and the much greater Part of 
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the Nation was for it, (as all our Hiſtorians agree) their 


Oaths to the Houſe of Lancaſter notwithſtanding. 

Ir after all, the Doctor will perſiſt to affirm, that Ri- 
chard Duke of York and his Son were indiſpenſably 
obliged by their Oaths to Henry VI, and could not poſ- 
fibly be diſcharged from them by any Authority in the 
Kingdom, or out : This may be true, and yet the Award 
of the Peers be conſiſtent with the Rules of Juſtice and 


Equity; for they do not pretend to determine, what 


was fit for thoſe Princes to do in Conſcience ; but what 
they were bound to by the Laws of their Country, of 
which they were the proper Judges ; and therefore who- 
ever arraigns their Proceedings in this reſpect, does in 
Effect ſet. up his own Private Judgment, againſt the Pub- 
lick Senſe of the Nation; (d) which in Modeſty ſhould be 
allowed to underſtand, what the Conſtitution was in their own 
Times, better than we can at this Diſtance ; and in Charity we 
oug ht to believe, that they acted agreeably to it. This I take 
to be the true State of the Caſe. The Duke might have 
ſtill continued a Subject, had he thought fit; and would 
his Ambition have ſufter'd him to be ſo contented in that 
Condition: But how could the Peers help it, if the 
Duke of York would not be ſatished without his Right ? 
All that became them, was to conſider 1mpartially the 
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Matter referred to them: And ſince at length they came 


to this Reſolution, that he was ſtill at Liberty to claim 
the Kingdom, and ought to be put in Poſſeſſion of it; 
who will preſume to ſay, it was Arbitrary and Illegal? 
If a private Subject ſwears to one, who has wrongfully 
diſſeized him of his Eſtate, that he will never attempt 
the Recovery of it; the Law will put him in Poſſeſſion, 
if he applies to it, notwithſtanding his Oath, which 
Religion perhaps would oblige him to perform. And 
thus it is in many other Caſes. If a Man loſes a Sum of 
Money at Play, beyond what the Act of Parliament al- 
lows; and obliges himſelf by Oath to pay it ; this * 
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Parl. 39 H. 


VI. 
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be a juſt Debt in Conſcience ; tho' the Law will not 
force him to diſcharge it. In which Inſtance the Law 
does not pretend to annull his Oath ; but only with- 


draws its Aſſiſtance from the Party, to whom it was 
made, as unworthy of any Aid or Countenance. And 


if the Law takes ſo much Care of the Rights of Pri- 


vate Perſons, that they have not Power to alienate their 
Properties, by any Oaths or Conveyances, contrary to 
cuſtomary Methods, and preſcribed Forms ; certainly 
we are bound to believe, that the Titles of Princes and 
Heirs to the Crown, are at leaſt as ſtrongly guarded 
againſt any Injuries, which may be done them, even 


Vith their own Conſent. So that the Judgment of the 


Houſe of Lords in this Cafe ſeems plainly to reſt upon 
this Bottom; That the Oaths taken by Richard Duke of 
Tork, did not amount to a Refignation ; neither could 
that be Legally and Validly performed, without a due 
Obſervation of the Form and Manner, requiſite to be 
obſerved upon ſuch an Occaſion. 

Ir may now perhaps be demanded, how it is then 
poſſible for a Right Heir to the Crown to reſign his 
Title, if the Oaths and Submiſſions of Richard Duke of 
York, were not ſufficient for that Purpoſe. I anſwer, 
That a Legal and Effectual Reſignation can only be 
made before, and with the Concurrence of the Three 
Eſtates of the Realm ; which evidently appears from 
the Proceedings in this very Cafe of Richard Duke of 
York, For tho' the Lords would not allow, what he 
had done, upon any Conſideration to be of Force to in- 
validate his Title; they were very ſenſible it was then 


in his Power to do it effectually, in the Preſence, and 


with the Approbation of both Houſes of Parliament. 
And therefore, tho' they had declared his Title could 
not be defeated by any Objections hitherto urged againſt 
it ; yet they (e) thought it adviſable for the Peace of the 
Kingdom, that he ſhould conſent, that Henry VI. ſhould 
remain in the Throne for his Life ; which being agreed 
to, and publickly ratified in open Parliament : Then, 


and then only, could Richard Duke of York be ſaid to 


have made a ſufficient and complete Reſignation. And 


leſt it ſhould be ſuſpected I have here deliver d a ſingular 


Opinion, deſtitute of all manner of Authority; I hope 
the following Paſſage out of my Lord Chief Juſtice 
Hale's 


Crown of England aſſerted, &c. 


Hale's MS. Hiftory of the Pleas of the Crown, will acquit 
me in this Point. | 


King, that by Conſent of Parliament takes another (Y) SirMat- 


in Conſortium Imperii, remains a King within the 25th 


of Edward III. We never had any Inſtance thereof in this Coronz, MS. 
Kingdom, but in that of Henry II, who took bis Son into a © n. 


kind of ſubordinate Regality ; ſo that there was Rex Pater, 
and Rex Filius. But it is to be obſerved, that Henry II. 
did not diveſt himſelf of the Sovereignty, as ſome have thought ; 


but reſerv'd to himſelf the Liege, Homage, and Allegiance of 
his Subjects, yea and of his Son alſo: And although his Son 


were a King, yet he was a King but ſubordinate to his Fa- 
ther; and therefore, although he might be in ſome reſpects a 
King, in relation to the Subjects, that their Conſpiring his 
Death might be Treaſon ; yet he was but a Subject᷑ in reſpect᷑ to 
bis Father; and his Attempt to eject his Father from bis 
Kingdom, was Treaſon. 

But this Communication of Sovereignty by the King, could 
not be done without Conſent of Parliament : For as a Kin 
cannot wholly reſign, or diſmiſs himſelf of his Kingly Office, 
without Conſent of Parliament ; ſo neither could he, without 

ſuch Conſent, divide the Sovereignty. It was a wiſe Expreſ- 
fron of Queen Elizabeth, when he was urged to marry ; 
reply d, She was married to her Kingdom; there is a ſacred 
Bond between the King and his Kingdom, that cannot be diſ- 
ſolved without the free and mutual Conſent of both in Par- 
lament. 

In foreign Kingdoms there have been Inſtances of voluntary 
Ceſſions or Reſignations, which poſſibly may be warranted b 
their ſeveral Conſtitutions ; but by the Laws of England t 
King cannot reſign his Sovereignty, without his free Conſent, 
and the Conſent of Parliament. The Reſignations that were 
made by Edward II, and Richard II, were extorted by Force, 
Violence, and Oppreſſion, to give a Countenance to thoſe Uſur- 
—_ that nected them; and were Acts of high Diſ- 

yalty and Injuſtice, and not to be mention d without Dete- 
ation. | 
Ir muſt be confeſſed, that my Lord Chief Juſtice 
ſpeaks only of the Reſignation of a King, not of the 
Right Heir, who is not in Poſſeſſion; but ſurely the 
People of England have an Intereſt in the Right Heir, 
as well as in the King; and have been ſworn to one, as 
well as the other ; and therefore it behoves them to be 

D d well 
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well aſſured, that Reſignations made by ſuch Heirs, 
are entirely free and voluntary ; which cannot be done 
to general Satisfaction, but in open Parliament. Be- 
fides, if Oaths ſhould be allowed as ſufficient-to convey 
a Right to whom they are taken ; it could not be doubt- 
ed, but Kings might part with their Crowns out of Par- 
liament, as well as the Doctor believes the Duke of York 
did with his Hereditary Title. So that all things duly 
conſider d, I may venture to ſay, That no Kingdom of 
the World has declared itſelf more clearly and expreſſy 
in Favour of the Rightful Heir out of Poſſeſſion, and 
conſequently againſt the Authority of a King de Facto, 

than our own has done in the particular Caſe now before 
us: For here we find Judgment given againſt a Family, 
that had been in Poſſeſſion of the Throne near Sixty 


Years; that had been frequently and folemnly owned 


and recognized by the Submiſſions and Oaths of all the 
great Nobility, and even of thoſe very Perſons, who 
laid Claim afterwards to the Crown : From whence the 
Inference is very plain and obvious; that by the Conſti- 
tution of England, the Rightful Heir cannot deſtroy his 


Title by any Oaths of Homage or Allegiance ; but he is 


() View, 
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ſtill at Liberty to revive his Claim, when he thinks con- 
venient; which can never be entirely extinguiſhed, but 
by his free and expreſs Renunciation in open Parliament. 
The (g) Doctor ſays indeed, that this was a partial 
Declaration of the Houſe of Lords ; King Henry being 
then a Priſoner, and the Duke of York, by a late Victory, 
abſolute Maſter of the Parliament. But our preſent 
Diſpute is about the Validity and Obligation of this 


Judgment; not the Means, by which it was obtain'd ; 


(b) Quam- 
pluribusPræ- 
latis & Pro- 
ceribus præ- 
ſentibus, 
Rot. Parl. 

39 Hen. VI. 

. 


(i) Ibid. 


which might be unrighteous and unjuſtifiable, and yet 
the Acts effected by them, of good Authority; for o- 
therwiſe Magna Charta itſelf muſt be rejected, as Null 


and Void]; fince it was moſt certainly extorted by Arms 


and Violence. It is (5) enough to our Purpoſe, That 
this Judgment was given in a full Houſe of Peers; 
That King Henrys Friends were not only at Liberty, but 
were earneſtly (i) defired by the Chancellor to object 
every thing, that might be proper for the Fortifying of 
his Title; That this Judgment was the Foundation of 
the Agreement between Henry VI, and Richard Duke of 


York, which was aſſented to by both Houſes, and con- 


firmed 
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firmed by King Henry himſelf. And laſtly, it ought to be 
conſidered, that this Judgment was never reverſed or cen- f 
ſured as Unjuſt or Illegal; but has always been eſteem- 1 
ed as a Rule for future Proceedings, if the like Caſe [ 
ſhould ever happen. Some of our (%) Chronicles, it is bye | 
true, give us ſuch a Hiſtory of the Duke of York's Beha- Helinthead [ 
viour in this Parliament, that one would really think, that“ bios. i 
King Henry was a Priſoner, during the whole Seſſion; | 
or never appeared, or had any thing to do in it; for | 
they tell us, that the Duke of York placed himſelf in the b 
Royal Throne, at the Opening of the Parliament ; and [ 
made a long Speech to the Peers, with all the Air and 
Authority of a King; but ſurely the Records are more 

ſafely to be rely d upon, which repreſent Matters quite 
otherwiſe. There we find, that the Parliament began 

their Seſſion in King Henry's Preſence, who was ſeated 

in his Throne, in the Painted Chamber of his Palace at 
Weſtminſter. And ſome Days after, the Claim of the 

Duke of York was preſented to the Lord Chancellor, not 

by the Duke himſelf, (who is not mentioned, as appear- 

ing in the Houſe, while the Debate continued) but by 

his Counſel ; who alſo returned an Anſwer to the Ar- 
guments urged in Favour of Henry's Title. So that 

thoſe Stories of his Seating himſelf in the Throne, or 

Laying his Hand upon it, and then Claiming it Perſonal- 
ly, are Fictions contrived purely for the Entertainment 

of thoſe, that delight in ſecret Hiſtory. All that I ſhall 

now add, 1s only this; That by Virtue of this Judg- 

ment, Edward Earl of March claimed the Crown, upon 

the Duke of York's Deceaſe; and foon after obtained Poſ- 

ſeſſion of it; and then his Father's Words were remark- 
ably verified: (1) That though Right for a Time may () Rot Parl. 
">, and be put to ſilence ; yet it rotteth not, nor ſhall not & fen. VI. 

eh. 

F I Have now finiſhed my intended Examination of 

the Doctor's Lift of Kings de Facto, from the Conqueſt 

to Richard III; and I perſuade myſelf, have made it at 

leaſt doubtful, whether moſt of them had not a better 

Title, than he 1s willing we ſhould believe : However, 

I think I have proved, that the Obedience, which was 

paid to them, could not be the Effect of the Doctor's 
Principles. Surely, if there ever was Occaſion for them, 

it was in this Caſe of King Henry VI, when his Friends 

were 
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were earneſtly defired by him, to think of every thing, 
that might be proper to defend his Right againſt the 
Claim of Richard Duke of York But among the ſe- 
veral Arguments urged for his Defence, (now extant up- 
on Record) it is evident, the Doctor's weighty Reaſons 
were either never thought of, or elſe were over-ruled ; 
which could never eafily have happen'd, had they then 
been looked upon as any Part of our Conftitution, or 
even as conſiſtent with it. 


BETPORE I cloſe this Chapter, I muſt intreat the 


Reader to obſerve, that 8 Reaſons aſſigned for 
paying Obedience to the (m) Doctor's Kings de Facto, I 
have not mentioned the Interpoſition of the Pope's Au- 
thority; which, as mean as he is pleaſed to think it then 
was, never failed to be employed in all publick Contro- 
verſies in thoſe Times; and was not a little conſider'd. 
It were eaſy to py this by many Inſtances ; but at 
preſent I ſhall only defire the Doctor to remember, that 
thoſe Princes, whom he has inſerted into his Liſt of Kings 
de Facto, took care in the firſt place, to fortify their Title 
by the = Conſent and Approbation ; which could ne- 
ver have deſerv'd the Pains they uſually employed in pro- 
curing it ; if it had not been of ſome Advantage to them, 


in the Opinion of their Subjects. William the Conqueror 


brought with him into England a Banner, that had re- 
ceiv'd the Pope's Bleſſing; and he as well as his Sons, 
who ſucceeded him, as reſolutely as they oppoſed the 
Papal Encroachments in ſeveral reſpects, were always 
deſirous to maintain a good Correſpondence with the 
Holy See. (n) King Stephen made it a Part of his Title, 
that he was confirmed by the Pope in his Kingdom ; and 
I have already (hewn, that the whole (o) Body of the 


| Biſhops ſwore Fealty to Stephen a ſecond Time, in Obe- 


dience to the See of Rome ; and not long after abſolutely 
refuſed to crown Euſtachius, Stephen's Son, purely by 
Virtue of an Order they had receiv'd from the Pope. 
What Regard was paid to the Pope's Authority in King 
John's Reign, the (p) Doctor ſeems to be ſenfible : And 


5 hy oe p25, Kc. him a Bull, in which he confirms him in 
n) Richardus Iſtadenſis (ad the Throne. Which Bull may there be ſeen, 
A.D. ey 91, the not doubting, as alſo in Rymer. Fœdera, Tom. 1. 
but that King Stephen had! promiſed O — 0 P. 
dience 10 him a his Cronation, Cami 6 Difenee, p. 26. 


— 


] beg 
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[ beg leave to put him in mind, that the French Author, 
who wrote in Verſe An Account of the Troubles of Ri- 
chard II, of which he himſelf was a Witneſs, (MS. Bibl. 
Harley, 68. c. 23. fol.) ſays, Archbiſhop Arundel] procured 
a Bull from the Pope, which he openly read to the People, in 
which the Pope offered a Plenary Indulgence to all, that ſhould 
aſſiſt the Duke of Lancaſtre againſt Richard II. The 
Three Henrys of the Houſe of Lancaſtre thought it no 
ſmall Advantage to their Cauſe, that they had gain'd 
the Popes for their Friends. At laſt indeed his Holi- 
neſs, by a ſtrange piece of Ingratitude, is (q) ſaid ſo far 
to have abandoned King Henry VI. as to have abſolv'd 
Richard Duke of York, from all his Oaths to him ; a Cir- 
cumſtance very worthy of the Doctor's Notice; becauſe 
he expects from his Adverſaries, that they ſhould prove, 
the Popes had ever put in Practice their pretended Power of ab- 
ſolving Subjects from their Allegiance, (r). Laſtly, the De- 
votion of Henry VII. to the See of Rome, and how much 
he depended upon the Pope's Confirmation of his Title, 
are Matters of Fact ſufficiently known. In the Begin- 
ning of his Reign a Bull is diſpatched into (s) England, 
in order to ſecure him on the Throne ; which he thought 
of ſuch Conſequence, that the Archbiſhop of Canterbury 
was obliged to ſend his Mandates to all the Biſhops, to 
enter the Contents of it in their Regiſters, of which a Co- 
py will be found in the (:) Appendix, taken out of the 
Regiſter of Dr. Stillingten Biſhop of Bath and Wells. In 
the (u) 14th Year of his Reign this Bull was renewed ; 
and a freſh Confirmation of his Title granted by Pope 
Alexander VI, under Pain of Excommunication to ſuch, 
as ſhould, upon any Pretence whatſoever, diſturb the 
Peace of the Nation, and create I roubles to his Govern- 
ment. And therefore all our Hiſtorians have taken care 
to aſſure us, that Henry VII. put a great deal of Confi- 
dence in theſe Bulls. The Truth is, none of our Prin- 
ces have been ſo kind to Popes, as thoſe that have had the 
weakeſt Titles ; becauſe they found it their Intereſt to 
purchaſe the Favour and Protection of the Papal See by 
large and unreaſonable Grants and Conceſhons. Thus 


(4) Holinſhead's Chronicle, p. 642 (0 Appen. N. 3. 
PRs Def | ; 4 1 Dr. Brady's Hiſtory of the Suc- 
(7) ence, p. 25. ceſſion, p. 391, 
(+) Rymer. ed. Tom. 12. p. 297. l 
E e King 


106 


The Hereditary Right of the 
King Stephen, to gratify the Pope for his Indulgence in 


confirming his Title, ſuffers his Legate (z) to exerciſe a 


Degree of Authority in England, which was never be- 
fore endured ; and ()) our Author tells us, that Appeals 
to Rome firſt took their Riſe from his Reign. Henry LV. 
being under the fame Neceſſity of courting the Pope's 
Aſſiſtance, to ſupport him in his unjuſt Poſſeſſion of the 
Throne; was not wanting in his Compliments to him : 
Therefore in the Beginning of his Reign he procured 
himſelf a Power (z) to moderate or repeal the Statute of Provi- 
ſors 3 and the firſt Act of Parliament for burning of He- 
reticks, has been always thought to be the Effect of his 
Gratitude to the Holy See. Neither was Henry VII, leſs 
forward in dutiful Returns to his great Benefactor; for 
my Lord Bacon ſays, (a) He ever applied himſelf with much 
Reſpect to the See of Rome. And it muſt be confeſſed, up- 
on all thoſe Interruptions of the Succeſſion, the Church 
of Rome ſo well found her Account, that ſhe never failed to 
encourage them, as the propereſt Occaſions of making 
her Encroachments on the Crown; and therefore in that 
reſpect, as well as in relation to the diſadvantageous Bar- 
gains they were uſually forced to make with Potent 
Peers, in order to engage them in their Intereſt ; Mr. 
Prynn had reaſon to make this Reflexion; (b) That 
Kings created, and ſet up meerly by Parliaments, and their 
own Power in them, without any True Hereditary Title, 
have ſeldom anſwered the Lords ani Commons Expectations 
in the Preſervation of their juſt Laws and Liberties, and 
Anſwers to their Petitions. As a Proof of which, I ſhall 
only beg Leave to take Notice of one particular In- 
ſtance, among the many of this Nature, which the 
Reigns of Henry IV, and VII. furniſh us with. Thoſe 
that are acquainted with the Hiſtories of thoſe Princes, 


(x) The Biſhop of Wincheſter, as the 
Rope's Legate, had the Boldneſs to cite his 
Brother King Stephen before the Synod at 
Wincheſter, to anſwer for his Misbeha- 
viour towards the Biſhops, W. Malmsburi- 
enſis, Hiſt. Nov. L. 2. Et vide W. Malmſ- 
bur. de Geſt. Pontif. In Radulpho Ar- 
chiepiſcopo, p. 131. I. 1. 

(y) Hen. Huntingdon, I. 8. p. 226. 
(16 Steph. R.) Totimque illud Conci- 
lium novis Appellationibus infrenduit. 
In Anglia namque Appellationes in uſu 
non erant, donec eas Henricus Winton. 


« 


dum Legatus eſſet, malo ſuo crudelitèr 
intruſit. In eodem namque Concilio ad 
** Pontif. audientiam ter appellatus 


(D Cotton's Abridg. of Rec. 1 Hen. 
IV. 86, & 2. Hen. IV. 26. 

() Life of Hen. VII. p. 70. Engl. And 
755 e Tear Books, 1 Hen. VII. 10 Term. 
1 


(b) Mr. Prynn's Preface to Sir Ro- 


bert Cotton's Abridgment of the Records, 
Sect. 14. 
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know very well, that Henry IV. had never any occaſion 

to try his Fortune in Battle againſt King Richard Il; and 

therefore could not with Juſtice pretend to owe his. 

Crown to his Sword; but indeed to the general Diſguſt, 

which the Subjects of that unfortunate (c) Prince had «© Roe. 

taken againſt him, which naturally produced a Deſer- _ — 

tion. However, he had the Confidence in open Parlia- E 

ment to pretend a Right to the Iſle of Man by Conqueſt ; 

and by Virtue thereof he gave it to the Earl of Nor- 

thumberland. Whereas indeed the Conqueſt was no otherwiſe, 

than that Sir William Scroop was taken by him at Priſtow, 

and bebeaded by thoſe, which were of the Part of this King, 

while he was Duke of Lancaſtre, and made his Way to the 

Crown. But it is not ſo much a Wonder, to ſee him give it as 

a Territory acquired by Conqueſt ; if withal it be remember d. 

that he had purpoſed to have challenged the Crowns of Englan 

and Ireland by a Title of the Sword, and not by Inheritance. 

But he was diſſuaded from that Claim by Sir William Thir- 

ning, Chief Fuſtice of the Common Pleas; and thence it 

was, that to give ſome Satis faction to the Parliament, that 

doubted it, he made a publick Proteſtation, that he would 

not that any Man ſhould think, that by way of Con- 
queſt he would (d) diſinherit any Man of his Heritage, ( Rot Pail 

Franchiſe, or other Rights, Oc. I have repreſented Hen IV. 

this Matter in (e) Mr. Selden's own Words, a Gentleman (% Tit: «f 

of unqueſtionable Authority ; from whence it appear'd, * C. 3. 

how ſafe the Liberties of England were like to be in his 

Hands, after ſo early an Attempt againſt them. But 

Henry VII. had either more Reſolution, or better For- 

tune; for tho he ow'd his Succeſs againſt King Ri- 

chard to a Promiſe (f) he had made before he invaded (1 con- 

the Kingdom, of marrying the Princeſs Elizabeth; yet he 7 9 Hen. 

always made uſe of his Title by the Sword, and pre- £4. Eng. V,. 

ferr'd it before all others: And the Truth is, it might 

be eaſily proved by ſome following Paſſages of his Reign, 

that he govern'd more like a Conqueror, than a Prince, 

that defired to be thought a Friend to the Conſtitu- 

tion. 
Tur Doctor having endeavoured to ſhew, that the 
Subjects always believ d their Allegiance to be due to eve- 
ry Prince upon the Throne, without regard to Birth, or 
any previous Title; in the next place he undertakes to 
prove, that Kings de Jure themſelves have free! y 0 

clare 
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This, I con- 
feſs, is home to his Purpoſe ; but let us obſerve, from 
whence the Doctor draws this Diſcovery. (g) He ſays, 
the Tear- Books clearly ſhew, that upon the Death or De- 
4 of any King of England, (by whoſe Authority, and in 
whoſe Name the Laws are adminiſtred) all Actions, Suits, &c. 
which were depending in any of the King's Courts, were diſcon- 
tinued, and the Parties put of; ſo that the Plaintiffs were 
compelled to begin their Actions again, or to ſue a Re-ſummons 
to revive their Actions, until the 1ſt of Edward VI. chap. 7. 
provided a Remedy. Thus it was after the Death of Ed- 
ward IV. in the Courts of Edward V. Thus in the Courts 
of Edw. IV. after the Diſpoſſeſſton of Hen. VI; and ſo it 
was likewiſe after the Death of Richard III, in the firſt Year 
of Henry VII. From which Inſtances the Doctor obſerves, 
that Edward IV.'s, and Henry VII.'s Judges allowing, that 
all the Actions and Suits depending in the Reigns of Hen. VI, 
and Richard III, were diſcontinued by their Death or 
Demiſe, they likewiſe acknowledged thereby the Au- 
thority of thoſe two Kings, by which, and in whoſe Name 
the Laws had been adminiſtred in their reſpective Reigns. 
And the Doctor has thought fit in his late (%) Defence, 
to HO again upon this Argument, as much to his Pur- 
"A | 
Peg v T he muſt pardon me, if I think this a ſtrange and 
very unaccountable Way of Reaſoning. For how can 
it be any Proof of the Authority of a King de Facto, when 
alive; becauſe it ceaſes, when he is dead? My Lord 
Chief Juſtice Coke (whom the Doctor will give me Leave 
to think as able a Lawyer, as himſelf) has (i) given a 
plain Reaſon, why Ddr of Proceſs and Law-Suits 
was unavoidable in thoſe Times, upon the Death or De- 
mife of every King ; and that is, becauſe all their Com- 
miſhons expire with themſelves; and conſequently the 
Courts of Judicature were deſtitute of Judges to prefide 


non ſolement les Juſtices de Tun Banc & 
de Vautre, & Barons del Exchequer, mes 
les Viconts auxi & Eſchetors, & touts 


( Vim, p. 9. 
() P. 52. 
(i) Coke Reports, Part 7, 30. Al 


common Ley per demiſe le Roy le Plea Commiſſions de Oyer & Terminer, 


fuit diſcontinue, & le Proces, que fuit 
rd & nient returne devant le mort le 
oy, fuit perde: Car per le Breve del 
Predeceſſour rien poit eſtre execute in le 


Temps del Novel Roy, fi non que il ſoit 
in Special Caſes; car par le mort le Roy. 


Gaole Delivery & Juſtices de Peace, ſont 
determines par le mort le Predeceſſour, 

ui eux fit; & pur le remedie de ceo 
fiir le Statute de 1 Edw, VI. c. 7. mais 
encore cet Act n adprovide remedie pur 


touts les Miſchiefs, Cc. 


Over 
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over them; and proper Officers were wanting, upon 
whom the Execution of all Writs and Orders depends : 
So that the Doctor's Argument is plainly this; Henry VI. 
had as little Power in ſome Cales, as his Predeceſſors; 
therefore he had as much as they, in all other reſpects: 
Or thus; Henry VI. could not raiſe Taxes without a 
Parliament, no more than King Edward III; therefore 
he was as Lawful a Prince as he. Surely one muſt have 
great Partiality for the Doctor, to approve of ſuch Rea- 
ſoning. Had the Caſe indeed been quite otherwiſe, 
upon Henry VI.'s Demiſe; had the Law-Courts been 


open, and Proceſſes been continued; it might truly then 


have been affirmed, that his Commiſſions had a greater 
Force and Virtue, than any of thoſe of his Predeceſſors; 
and this, I confeſs, might have been admitted as a 
Proof, that Edward IV. did really own his Authority: 
But as the Doctor has managed his Argument, it is evi- 
dently to the Diſadvantage of his Cauſe; for were it 
true, that he is a Lawful King, upon whoſe Death or 
Demiſe all Proceſſes are diſcontinued in the Courts of 
Juſtice; then it would be impoſſible there ſhould be any 
Uſurpers; then Oliver Cromwell would have had a good 
Title, according to the old Engliſß Conſtitution; and laſt- 
ly, the Authority of the Commonwealth muſt alſo be al- 
lowed ; for all Proceſſes, c. begun in their Courts, 
would have been diſcontinued at the Reſtoration of 
King Charles Il, if an Act of Parliament had not paſſed 
on purpoſe to prevent it. In a word, the () Doctor 
inferrs from the Diſcontinuance of Actions, Suits, &c. in 
the Courts of Law, at the Demiſe of Henry VI, and the 
Diſpoſſeſſion of Edward IV; that theſe two Kings, mu- 
tually acknowledged one another's Authority. Now 
the Reader muſt needs think this a very ſtrange Piece of 
News; if he confiders, that theſe Princes treated one 
another, upon all Occaſions, with the opprobrious Names 
of Vſurpers and unjuſt Poſſeſſors of the Throne: The Doctor 
knows this to be true of Edward IV, whoſe Acts are full 
of Reflexions on the Three Henrys, as Kings without any 
Right or Juſtice; and when Henry VI. recovered the 


Crown, he (1) ſpeaks of Edward IV. in the ſame civil 


(i) View, p. 9. | | & Rebellem, qui nuper Coronam & Dig- 
(1) Apud — Fader. & Convent. nitatem noſtras falsd & proditoriè, ac 
c. Tom. xi. p. 705; 706. Henry VI. uſurpative occupirat. Et vide p. 696, 

cab Edward IV. Inimicum ſuum magnum 680. 
F f and 
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(n) View, 
p. 13. 
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and obliging manner; for he ſays, that he falſly, traite- 
rouſly, and uſurpingly poſſeſſed the Crown. Were they 
then but in jeſt, when they beſtowed this Language ſo 
freely upon one another? And has the Doctor at laſt 
diſcovered a ſecret League of Friendſhip between them? 


It will however be very obliging in him, to make it 


out a little better, than he has yet vouchſafed to do. + 
TRE Doctor now proceeds to another Argument 
from the Tear-Books. (m) From them, ſays he, we may 
obſerve, that all the Grants, Licenſes, Letters Patent, Gifts, 
and in ſhort, all the Regal Acts of the Three Henrys of the 
Houſe of Lancaſter, and of Richard III, are pleaded and al- 
lowed in all the Judicial Proceedings of Edward IV, and 
Henry VII.'s Courts of Judicature, to be as valid, as if they 
had been the Grants, &c. of any of their Progenitors of the 
moſt unconteſted Titles. Bagot's Caſe is that, which has been 
uſually urged and debated in this Controverſy; and ſome may 
be apt to think, this is the only Inſtance, that is to be given; 
but in Truth the Year-Books furniſh us with abundance 


the like Caſes. Bagot's Caſe alone was cited, I ſuppoſe, by 


my Lord Chief Juſtice Coke; not only becauſe he thought that 
Caſe was of itſelf deciſive ; but becauſe it was the only Caſe in 
the Year-Books, where the Authority of a King de Facto 
had ever been diſputed, and yet Julgment given for it; and 
becauſe ſeveral Points of Law relating to that Authority were 
there maintain d. 

Ix anſwer to all this, I might juſtly queſtion, whe- 
ther in Fact it be true, that ſuch an abundance of In- 
ſtances can be produced of Grants, Licenſes, &c. of the Three 
Henrys, which were pleaded and allowed in the Courts of Ed- 
ward. IV. For after a careful Peruſal of the Nar- Books 
of that Reign, 1 muſt freely own, that if any ſuch are 
to be met with, they have eſcaped my Obſervation, tho 
T uſed as much Diligence in order to the Diſcovery, as I 
thought was neceſſary. It is worth enquiring of the 
Doctor, within what Period of Time this abundance of 
Inſtances happen'd ; for if they all preceded Bagot's Caſe, it 
is ſtrange they did not prevent it; or that that Caſe ſhould 
ever have troubled the Courts of Juſtice, had the Authority 
of Kings de Fafo been held unqueſtionable. But after all, 
if ſome ſuch Inſtance ſhould be produced, I would in- 
treat him to conſider, whether thoſe Grants of the Three 
Henrys, that ſhould be found to be allowed in the Courts 


of 
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of Edward IV, did not owe their Validity entirely to 
the Confirmation of that King. For if this ſhould prove 
to be the Caſe, I may then ſafely appeal to the moſt 

rtial of his Friends, whether this Argument from the 
Grants, &c. of the Three Henrys, can do this Cauſe any 
Service. But it will be time enough to inſiſt upon this, 
when the Doctor's Inſtances are brought to Light. 

As for the Grants, &c. of Richard III, which, he is 
pleaſed to affirm, were likewiſe admitted as valid in ſe- 
veral Inſtances by Henry VIL.'s Judges; I muſt beg Leave 
to think this another Miſtake of the Doctor's; becauſe I 
have not been ſo fortunate, as to meet with any ſuch in 
my Search : However I am perſuaded, they will not 
turn to his Account, ſhould they ever appear; for Rea- 
ſons, which ſhall be given in their proper Place. 

I am now arrived at that famous Cafe, which the 
Doctor calls Deciſive; and believes to be an indiſputable 
Proof, that the Law of England aſcribes a full and com- 
plete Authority to Kings de Facto, by allowing all their 
Grants and Regal Acts to be valid and effectual to all 
Intents and Purpoſes. I ſhall beg the Liberty therefore 
to lay it before the Reader in a more exact and ample 
Manner, than I think has been hitherto done ; ſome 
Circumſtances having been omitted in former Repre- 
ſentations of it, which, if I miſtake not, are very fit 
to be obſerved, in order to make a right Judgment of it. 
The Caſe is this. 


III 


*(n) King Edward IV. in confideration of the (0 Edu. 
good Services done him by J. Bagot, grants by his 3 Term. Trin. 


Letters Patent (Anno 4 Edward. 4" to him and W.Swiren- 
don in Conjundtion, or to the Survivor of them, the Office 
* of Clerk of the Crown in Chancery, after the Deceaſe or 
© Surrender, c. of one William Reus, then in Poſſeſſion 


* of it. Anno 6” Edw® 4" William Rous ſurrenders this 
Office; and then the ſaid Swirendon and Bagot imme- 
*diately take Poſſeſſion of it, by Virtue of the Letters 


* Patent beforementioned ; and continued in this Office, 


* till one Thomas Ives diſſeized them of it, upon Pretence 


© likewiſe of Letters Patent dated Anno G Edw® 4% 
J. Bagot, Nc. upon this commence a Suit againſt T7. 


* mas Ives, in which the ſaid (o) Ives being Defendant, al- (% Eu. 4 
* ledges againſt Baget that he was an Alien, born out of i,” 


© the Allegiance 


© Obedience of Charles King of France, the * yu 
ver- 


the King of England, and under the? Edw. IV. 


3 Term. Trin. 
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Juſtice, and ſbem Mercy ; Ju 
Land Mercy in "oy Pardon to Felons, and ſuch a Legi- 
2 


theſe Words, Et adjornatur. Et a cette 
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© Adverſary and Enemy. Bagot upon this ſhews a Patent 
* of Naturalization, (p) granted him by King Henry VI. 
* in the 37th Year of his Reign : Ives replies, That all 
the Regal Acts of the Three Henrys (9) being annulled by 


© AF of Parliament, that Patent was conſequently of no Au- 


© thority. (r) Some time after came on another Tryal be- 
© tween Bagot and Ives; and then the Act of Parlia- 
© ment alledged by the Defendant, to invalidate the Patent 
granted by Henry VI. was conſidered ; and it was affirm- 
ed by Baget's Counſel, That notwithſtanding that Act, 
* the Patent of Naturalization granted to Bagot was good ; 
© for King Henry was King in Poſſeſſon; and it was requi- 
© fite, that the Kingdom ſhould have a King, under 


© whom the Laws might be kept, and Juſtice adminiſtred: 


© Therefore altho he was King only by Uſurpation ; yet 
© every Judicial Act done by him, which concerns the 
Royal Juriſdiction, ſhall be good, and ſhall bind the 
King de Jure at his Return; and then they inſtance in 
* a Pardon of Felony, a Licenſe of Mortmarn, a Grant of 
© Ward, c. And that therefore the King that now is, 
© ſhall have Advantage of all Forfeitures made to Hen- 
*ry VI; and for a Treſpaſs committed in his Time, the 
* Writ ſhall run, contra Pacem Henrici 6” nuper de Fatto 
& non de Jure; and a Man ſhall be arraign'd for Trea- 
* ſon committed againſt the ſaid King Henry, in compaſ- 
*fing his Death: And therefore ſuch Judicial Acts made 
© by the ſaid King Henry ſhall be good, provided they 
dare not to the Diminution of his Crown; for then they 
* ſhall be voided by the King that now is, in his ancient 
Right. Beſides, this King Henry was not meerly an 
* Vſurper ; for the Crown was entail'd upon him in 
* Parhament. Then Judge Billing deliver'd his Opinion, 
That it belonged to every 5 by reaſon of his Office, to do 


uſtice in executing the Laws, 


© timation, as this of Bagot's, fc. And laftly, it was 
* ſaid, That if he, who is now King, had granted a Char- 
© ter of Pardon in the Time of Henry VI. it would have 
© been now void; for every one, that ſhall grant a Char- 
* ter of Pardon, ought to be King in Fact, (s). And where- 


(p) 9 Edw. 4. 3 Term. Trin: jour Jes Juſtices ne arguer, eins les Ser- 
(9) 7 Edw. 4. 17 Term. Hilar. jeants & Apprentices, i. e. Only the Ser- 
(r) 9 Edw. 5 2 Term. Paſch. jeants and Apprentices on both ſides argued 
(s) T he Tear-Book ends this Hearing nith that Day, x ph not the Judges. 
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* as it had been urged v9 the Defendant, and his Coun- 

* ſel laid great (o) Streſs upon it, That Pagot was an ) Ed. 4: 

Alien, born in the Dominions of France, out of the 3,1 

g King's Allegiance; this is utterly denied by (u) Bagot, (% Edw. 4: 

* who ſays, That his Parents were both Engliſb by Birth; 4,1 

* and that he was born the King's Subject in his Duchy 

* of Norman ly; and the ſame is likewiſe affirmed in the 

( r) Letters Patent of Henry VI. On the other hand, (+) 9 Ede 

* (y) the Serjeants and Apprentices, who were of Counſel 1 

* for Ides, would not allow theſe Letters Patent of Hen- O) 9 Edw. 

* ry VI. to be good; For, ſay they, the King muſt not be in pen 

* a worſe Condition, than any common Perſon. If a common 

* Perſon is diſſeized, and recovers Poſſeſſion again, he ſhall de- 

* feat all the mean Acts; therefore the King ſhall do the ſame, 

* now that he enjoys his Right, deſcended to him from King Ri- 

* chard. Beſides, this Act (wiz. the iſt of Edward IV, 

© which voids the Acts of the Three Henrys) is nothing 

* elſe, but an Affirmance of Common Law; therefore by his Re- 

© preſs he has voided all Acts made by the Uſurper ; ani upon 

* this Account it is, that in the ſaid Act he has excepted all Ju- 

© dicial. Acts, &c. and declared them good ; but for the Validi- 

| © ty of theſe Letters Patent, no Proviſion is made in it. And 

* then as a farther Proof, that the Acts of a King de 

* Fafo are of no Authority, they add; That a League 

male between King Henry VI. and any other Foreign Prince, 

* tho' intended for the Advantage of the Realm, ſhall not bind 

* the King that now is. And at the laſt (z) Hearing of this (z) Ed. 

- © Cauſe, Judge Bryan oppoſed the giving Judgment for 4,3 V. 
Bagot, for this Reaſon ; becauſe the King being now in 

* his Remitter, as Couſin and Heir to King Richard, the 

* Patent made by King Henry, who was only an Uſur- 

* per and Intruder, was void. At length, after ſeveral 

© Hearings, the Judges having debated the Matter, re- 

* folv'd, (a) that no Objection had been offered of Weight enough (4) g Edu. 

* to procure an Arreſt of Judgment; and ſo Bagot was put 4,3 . 

ein Poſſeſhon of his Office. 5 

Tris, I will preſume to ſay, is a true and full Re- 

preſentation of this celebrated Caſe; for it was my In- 

tention to omit nothing, that could poſſibly be thought 

material ; and I am perſuaded, I have executed my De- 

fign. 1 ſhall therefore with ſome Confidence referr it to 

the Reader, Firſt, Whether the Doctor's Memory or 

Skill did not fail him, in ſome Parts of the View he has 

G g given 


c——— ͤ — 
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given of it. Secondly, Whether the Inferences he draws 
from it are ſo evident and juſt, as he imagines. And, 
Thirdly, Whether in Truth any Propoſitions can be ex- 
tracted from it, that will ſerve his Purpoſe. 

Firſt, I deſire the Reader's Opinion, Whether the Do- 
Qor's Memory or Skill did not fail him, in ſome Parts 
of the View he has given of this Caſe: For he tells us 
with no little Aſſurance, (b) That the oppoſite Counſel did 
not deny any ene of the Points of Law maintained in Bagot's 
Plea; and then with an Air peculiar to great Writers, 
asks the Queſtion ; Mou d not the Counſel on the other ſide 
have contradicted or anſwered, if they could, what had been 
urged in behalf of Bagot, as it concern'd their Client's Cauſe ? 
I confeſs, it is not without ſome Amazement, that I look 
upon theſe Paſſages in the Doctor's Book; and I now ap- 
peal to the Reader, whether there is not reaſon for it: 
Let him but caſt his Eye upon what J have juſt now re- 
cited; and let him judge between us, whether the fol- 
lowing Words do not contain a dire& and full Anſwer 
made by Ives's Counſel to that of Bagot. And (c) on the 
other ſide (that is, [ves's) it was touched by the Serjeants and 
Apprentices, that the Letters Patent ſhall be void; for the 
King (the King de Jure) muſt not be in a worſe Condi- 
tion, than any common Perſon. If a common Perſon is diſ- 
ſeiz'd, and recovers Poſſeſſion again, be ſhall defeat all the mean 
Adts ; therefore the King ſhall do the ſame, now that he 
enjoys his Right, deſcended to him from King Richard. 
Be ſides, this Act (viz. 1 Edw. IV, which voids the Acts of 
the Three Henrys) is nothing elſe, but an Affirmance of Com- 
mon Law; therefore by his Regreſs he has woided all Acts 
made by the Uſurper ; and upon this account it is, that in the 
ſaid Act he has excepted all Judicial Acts, &c. and declared 
them good; but for the Validity of theſe Letters Patent, no 


Provi ſion is made in it. I would now leave it to the Do- 


tor himſelf, what can be the Meaning of theſe Words? 
Is it not plain from them, that the Plaintiff's Counſel 
denied what the Defendants affirmed ? Bagot's Law- 
yers are poſitive, that Henry VI.'s Letters Patent are 
good; becauſe all Judicial Acts done by an Uſurper 
ſhall be good, and bind the King de Fure at his Return. 
But Ives's Lawyers anſwer, that theſe Letters Patent ſhall 
be void; becauſe otherwiſe the King ſhould be in a worſe 
Condition, than a common Perſon, &c. and therefore 
| 1 they 
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they add, That all Acts done by an Ufurper are void; 
wid that even the Judicial Acts had not been good, but 
by Virtue of Edward IV.'s Confirmation; but then they 
deny, that theſe Letters Patent could come under the 
Denomination of Judicial Acts. Is not this a manifeſt 
Contradiction to the Plea of Bagot's Counſel; and a 
plain Denial of the Points of Law contain'd in it? And 
if it is fo, I muſt be allowed to ſay, the Doctor has not 
fairly repreſented the Caſe. 

Secondly, Bagot*s Caſe, ſays our (d) Author, is the only () Vim; 
one, where the Authority of 4 King de FaQto had eder been ® '* 
dif uted ; and yet even then not diſputed at Common Law : For 
the Counſel againſt Bagot ſeem d well enough aware, that the 
Authority of a King de Facto was good at Common Law, &c. 
Nothing ſurely can be more directly contrary to the ex- 
preſs Words of Ives's Counſel, than this Aſſertion of the 
Doctor's; for as they lie in the Tear- Books they are theſe 
which follow. (e) That Act (meaning the Firſt of Ed- Our, 
ward IV, which annulls the A&s and Grants of the Three Aut“. 
Haut) is only an Affirmance of the Common Law; and 
therefore King Edward, at his Regreſs, voided all the Ads 
made by the Uſurper, Kc. Does it appear from hence, 
that they were aware, that the Authority of a King de Facto 
was good at Common Law; : when they undeniably affirm, 
that by Common Law all the Acts of Uſurpers are to be declared 
void? I am aſhamed of making the Reflexions, which 
are natural upon this Occaſion. 

SECONDLY, | am now to enquire, whether the Infe- 
rences he draws from this Caſe, are ſo evident and juſt, 
as he 1 imagines. And in order to this, I muſt deſire it may 
be remember'd, that the Grand Poſition, which, the Do- 

Qtor would perſuade us, is demonſtrable from the Pro- 42 Li, 
ceedings now before us, is this; That the Authority of a King * 

de FaQto was fully own "land acknowledged in the Courts of Ju- 

dicature of King Edward IV, a King de Jure. And this 

(2) he is pleaſed to inferr, Fi rſt, From the Pleadings of () F. 50. 
Bagot's Counſel ; and Secondly, From the Judgment, which 

was at length given for him. I ſhall now conſider the 

Force of the Doctors Arguments, from which he de- 

duces his Concluſion; and I think 1 ſhall be able to make 

it appear, that they will by no means ſerve his Purpoſe. 

Firſt, He inferrs from the Plea of Bagot's Counſel, 
that the Law allowed of the Authority of Kings de Fadto. 


But 
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But might not that Counſel err in thoſe Points, which 
they urged for Law? And were they exempted from the 
common Infirmities, which the ableſt Lawyers have been 
ſubje& to, of being ſometimes miſtaken ? The Doctor 
indeed, as aware of this Objection, tells us, (Y) The op- 
poſite Counſel would certainly have denied theſe Points of Law, 


if they were not evident. But I have already ſhew'd, that 


the Doctor's Accuracy here fail'd him; nothing being 
more true, than that the oppoſite Counſel did deny the Points 
of Lam maintain d in Bagot's Plea. So that here we have 
Counſel- againſt Counſel ; and conſequently (according 
to the Doctor's Way of Reaſoning) Law againſt Law; 
and then the Queſtion ſtil] remains, which Side was on 


the Right; and which it was, the Law did really fa- 


vour ; ſo that the Authority of Kings de Fafo is not yet 
a decided Truth. The Doctor therefore ſeems to be 
ſenſible, that his Aſſertion needed a farther Support; 
and for that Reaſon asks, (i) Can any Man believe, that in 
the Courts of Edward IV, who had waded through ſo much 
Blood to the Throne, and was ſo jealous of any thing, that 
favoured the Lancaſtrian Kings, they durſt have male this 


Plea, if they had not known it to be Law? To this J an- 


ſwer; I ſee nothing in this Plea, which could give any 
juſt Offence to Edward IV, or his Party: For that Prince 
had only Cauſe to be jealous of thoſe Opinions, that 1«- 
voured the Right and Claim of the Lancaſtrian Kings ; not 


of ſuch, as only aſſerted the Reaſonableneſs of allowing 


the Judicial Acts of the Three Henrys, and ſuch other, as 


were neceſſary for the Order of Government in general, 


and were not prejudicial to his own Title; which, I 


doubt not, will appear to be the only Uſe, that can be 
fairly made of this Plea. But ſuppoſing the Caſe to be 


as the Doctor repreſents it; I cannot however ſee the 


Neceſlity of his Conſequence ; for why may it not ſome- 
times happen, that a Counſel ſhould uſe an undue Li- 
berty in their Pleadings ; and that in a Point of Moment 
too, without any real Warrant from Law ; and yet meet 
with no Reprehenfion from the Judges? Is Modeſty in- 
{ſeparable from the Gentlemen only of that Profeſſion ? 
Or is it impoſſible for Courts of Juſtice to be guilty of 
too much Lenity and Patience towards thoſe, who would 
have their Boldneſs paſs for Law ? 1 freely own, that if 
the Judges underſtood the Plea of Bagot's Counſel, in 


the 


Crown of England aſſerted, &c. 


the Senſe the Doctor does, and thought they were in the 
Wrong, they ought. to have reſented their Preſumption, 
and rebuked them for it; but if they thought them in 
the Right, and believed they ſaid nothing, but what was 
agreeable to the Laws; why then did they ſuffer Ives's 
Council to argue with that Confidence, againſt ſo ſa- 
cred a Thing as the Conſtitution? Behold, how auda- 
ciouſly they affirm to the Court, (k) That the King de 
Jure Jul defeat all the mean As of the K ing de Facto, when 


he recovers his Right. That the firſt of Edward IV, (which 


voids the Grants of the Three Henrys) is nothing elſe, but 
an Afirmance of Common Lam, which gave him Authority to 
void all the Acts of the Uſurper his Predeceſſar. Were there 
ever more ſcandalous and inſufferable Affronts offer'd to 
the Laws and Conſtitution of England, in the Doctor's 
Opinion ? And therefore ſurely the Serjeants and Appren- 
tices, who ventured to utter them, ought to have felt 
the Weight of the Judges Indignation for ſuch unparal- 


lel'd Boldneſs: But ſince it appears, they eſcaped with 


Impunity, will the Doctor therefore give his Adverſaries 
Leave to inferr, that the Court allowed of their Plea? 
Have they not the ſame Right to reaſon after this Man- 
ner, as the Doctor has? And if his Argument thus re- 
turns upon him; it will become him to be ſenſible, that 
i-21s not worth his while to inſiſt upon it. Upon this 
Occaſion I hope it will not be impertinent to put him in 
mind of a Paſſage, which happen'd at the Tryal of A. 
gernon Sydney. That Gentleman had been charged with 

W riting ſome treaſonable Papers found in his Cloſet ; he 
denies indeed, that he wrote them ; but after the Read- 
ing them in Court, he had the Confidence to ſay, he did 
not know, why any body ſhould be aſhamed of being 
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the Author of them. (J) For (ſays he) they ſeem to be (U Thal of 


Argernon 


an Anſwer to Filmet, who maintains this Principle, That tis Sey, . 


the ſame thing, whether a King come in by Election, by Dona- 32, 33. 


tion, by Inheritance, or Uſurpation, or any other way; than 


which I think never was a thing more deſperately ſail. Crom- 


well, when one White a Prieſt wrote a Book, wherein he un- 


dertook to prove, That Poſſeſſon was the only Right to Power; 


though he was a Tyrant, and a violent one, thought it ſo odi- 
ous a Principle, that he woul1 not endure it, and uſed him we- 
ry ſlightly fo it. Now this Filmer is the Man, that does 
aſſert it, that tis no matter, how they come by their Power ; 


H h and 
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and gives the ſame Power to the worſt Uſurpers, as they, that 
moſt rightly come to the Crown. By the ſame Argument, if 
the erranteſt Raſcal of Iſrael, bad killed Moſes, David, c. 
and ſeiz d upon the Power; be had been poſſeſſed of that Power, 
and been Father of the People. If this be Doctrine, my Lord, 
that is Juſt and Good, then I confeſs it may be dangerous for 
any thing to be one in a Man s Houſe contrary to it, &c. 

No w the Uſe I would make of that Paſſage, is this ; 


It is plain, it contains a Doctrine directly oppoſite to a 
very conſiderable Part of the Engli/þ Conftitution, if 


the Doctor is in the right: It is utterly inconſiſtent with 
thoſe Notions, which he maintains are evidently ſup- 
ported by the Common and Statute Laws of his Country, 
and have been confirmed by the conſtant Example and 
Practice of the greateſt Men, for above Six Hundred 


Years: And yet the Chief Juſtice, the Judges then upon 


the Bench, the Attorney and Solicitor-General, and the reſt 
of the King's Learned Counſel , permitted the Laws of 
the Nation to be arraigned in ſo publick a Manner, with- 
out the leaſt Cenſure or Reproof. I would now ask the 


Doctor, if 1 might preſume fo far, Whether ſuch an 


Omiſſion in thoſe that preſided at that Tryal, could fair- 
ly be interpreted as a Conceſſion, that what Mr. Sydney 
laid was true? 

LAST, the Doctor (m) concludes, from the Judg- 
ment given in Favour of Bagot, that the Court plainly 
declared for the Validity of the King de FaQto's Patent ; 
and conſequently of his Royal Juriſcliction, though not confirm- 
ed by . King de Jure, in a Statute made. eæpreſiy for that 
Purpoſe. 

Fs ESE Words are home, I confeſs; and would be 
fully to the Doctor's Purpoſe, if they were true; but 
that I muſt beg Leave to doubt of, for the following 
Reaſons : | 

Firſt, Becauſe the Judgment for Bagot did not neceſſa- 
rily imply the Validity of the Patent of Henry VI. 

Secondly, Becauſe, ſuppoſing the Patent of Henry VI. 
were Aden valid by Virtue of this Judgment; yet it 
would not be a good Proof of his Authority in the pre- 
ſent Queſtion. 

Firſt, 1 ſay the Judgment for Bagot did not neceſſarily 


imply the Validity of the Patent of Henry VI, upon the 


Certainty of which the Doctor entirely depends in his 
| preſent 
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preſent Argument; for he does not pretend to inferr tie 
Authority of a King de Facto from any other Mediam, but 
that of the Validity of his Patent: But if that cannot be 
proved from this Judgment, we are then juſt where we 
were; and we muſt wait for happier Diſcoveries, be- 
fore we admit of the Authority of Kings de Fae. | 

T xe Reader will be pleaſed to remember, that the 
Point aim'd at by Bagot in this Tryal, was to get Poſſeſ- 
fon again of the Office, to which he laid Claim by the 
Grant of Edward IV; and that after ſeveral Hearings, 
at length the Judges declare, That nothing had been ſug- 
geſted of Weight enough to cauſe an Arreſt of Judgment; and 
then they proceed to give it for Baget, viz. That he ſhall 
recover his Office, &c. Now I muſt here obſerve, that it 
does not appear, upon what Grounds and Reaſons they 
gave this Judgment; the Doctor indeed is poſitive, that | 
it was by Virtue of the Patent of Henry VI. which they | 
allowed to be good : But how does he know that? Was | 
there no other Motive ſuggeſted in Bagot's Plea, that 
could poſhbly induce them to determine for him? If 
there was; then the Doctor muſt confeſs his Cauſe is ſtill 
doubtful. Now it is evident, that tho Bagot did plead 
the Patent of Naturalization of Henry VI. to qualify him 
for this Office; yet he alſo (n) affirmed, that he was (0 Edu. 4. 
born of Engliſh Parents in the King's Duchy of Normandy ; 3 Term. Trin. 
and conſequently had a juſt Claim to the Rights and 
Privileges of an Englh Subject, tho his Patent of Na- 
turalization were ſet aſide; for if this ſhould not be al- 
lowed to be a Legal Title, we muſt at once reje& all 
my Lord Chief Juſtice Cokes Arguments in Calvin's Caſe, 
and the ſeveral Judgments given for the Poſt-Nati, by the 
ableft Lawyers, in King James Ils Reign; the Doctor 
ought not therefore to think it improbable, that the 
Court was influenced by this Reaſon, in the Judgment 
they gave for Bagot. But, . 
Secondly, Suppoſing the Patent of Henry VI. were ad- 
mitted to be valid, by Virtue of this Judgment; yet this 
would not be a ſufficient Proof, that his Authority was 
allowed of in the Courts of Edward IV: For the Pa- 
tent might derive its Force only from the Authority of 
Edward IV, who confirmed it; not from any that was 
acknowledg d to be in Henry VI. And the Truth is, this 
is all that Bagot s Counſel pretended to; for it is plain they 
| conten 
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contend only for theſe Two Points: Firſt, That all the 
Judicial Acts of Henry VI, ſhould be allowed to be good. 
Secondly, That this Patent of Naturalization ſhould be ad- 
mitted to be a Julicial AF: Now the oppoſite Counſel 
very readily grant, that the Judicial Acts of Henry VI. 
were declared Valid by the firſt of Edward IV; but then 
they do not agree, that this Patent was of the Nature of 
a Judicial Act: So that if at laſt the Court was of Opi- 
nion, (which is not unlikely, and may be true, for any 
thing that appears to the contrary) that this Patent might 
very well come under the Denomination of a Judicial 
Act; it was then conſequently confirmed by Edward IV; 
and therefore ought to be look'd upon as ſufficient for the 
Purpoſe, for which it was produced ; but then this 1s only 
a Proof of the Authority of Edward IV, not of that of 
Henry VI, as I before obſerved. The Doctor poſſibly 
may be of the ſame Opinion with Izes's Counſel, and 
deny that this Patent was*a Judicial Act; but then he diſ- 
ſents from his old Friends, the Managers of Bagot's Plea, 
upon whoſe Judgment he has hitherto thought he might 
ſafely depend: And beſides, it appears from another 
Caſe in the (o) Tear- Books, that all As of Record enter d 
in Chancery, may properly be term'd Judicial Acts; for 
the Chief Juſtice Markham having there queſtioned the 
Authority of Coroners choſen in the Time of Henry VI, 
Telverton and Choke anſwer, (p) That the Election of a Co- 
roner being certified in Chancery, is an Act of Record, and a 
Judicial at; in which Caſe, all Judicial Acts done in the 
Time of the laſt King, are affirmed by the King and all his 
Council. Which. does not only furniſh us with a freſh 
Confutation of what the Doctor had affirmed, viz. That 
Bagot's Caſe was the only one, in which the Authority of a King 
de Facto had been ever diſputed ; but alſo ſeems to be a 
clear Proof, that Bagot s Patent of Naturalization being an 
AF of Record, ought to be look d upon as a Judicial Act. 

So that after a due and full Examination of this famous 
Caſe, which has ſo oſten been appealed to, and is inſi- 


(o) 4 Edw. 4. 3 Term Hilar. 

(p) Quant a ceo qui eſt dit, que les 
| Coroners avaunt dit, ne fuerent novelle- 
ment eſlues en Temps, le Roy qui ore eſt, 
iſſint que ils ne ſont Coroners a Roy. 1. 
al Roy qui ore eſt, &c. Semble que ils 
ſonti; Car le Coroner n'ad Commiſſion, 
ft come auter Miniſter ad, ou come au- 


ter Judge ad ; mes per bref le Roy il eſt 
eſlue ; quel Election certiſie en le Chan- 
cery eſt Act de Record, & Judicial Act, 
en quel Caſe al Mein Fudicial Atts fait 
en Temps le Roy qui fuit, ſont affirme 
par le Roy & tout ſon Conſeil, 4 Edw. 4. 
3 & 4 Term. Hilar. 


ſted 


Crown of England aſſerted, &c. 
fled upon by the Doctor, as deciſive in the preſent Con- 


troverſy; we are ſtill as much in the Dark as ever: It is 
not certain that the Judges thought Henry VI.'s Patent was 
valid; or if they did, it is not certain, but they might 
think ſo from the Confirmation of Edward IV, not from 


any Authority it deriv d from Henry VI; and therefore it 


remains ſtill to be proved, That the Courts of Judicature 
fully acknowledged the Authority of Kings de FaFo, 

I M16 HT now very excuſably diſmiſs this Argument, 
and perſuade myſelf, | have ſaid enough to render it uſe- 
leſs and unſerviceable to the Purpoſe, for which it has 
been urged ; but poſſibly it may be expected, 1 ſhould 
take a little more Notice of the Points of Law (as the Do- 

ctor is pleas'd to call them) contain'd in the Plea of Ba- 
got's Counſel : I ſhall therefore now endeavour to grati- 
fy him in this reſpe& ; and I doubt not but to make it ap- 
pear, that theſe Points of Law, underſtood in his Senſe, 
do certainly prove too much; but if we are to finder- 
ſtand them according to their natural, obvious, and, I 
think, only true Meaning; they will then as manifeſtly 
prove too little. | 


I2I 


Firſt, I ſay, theſe Points of Law, underſtood in the Do- 


Qor's Senſe, do certainly prove too much; becauſe the 
Authority of all Governments de Facto may as well be in- 
ferr d from them, as that of Kings de Facto: Which 
is more than the Doctor will be willing ſhould follow 
from any of his Poſitions. For when his Adverſaries 
had objected, that his Arguments had a plain Tendency 
to maintain the Legality of all the Publick A#s of the 
late Republick; and Oliver Cromwell ; it is obſervable, with 
what Indignation (q) he reſents the Charge of ſuch a 
Conſequence ; and reproaches them with the Guilt of 
that Abſurdity, which they intended to faſten upon him : 
But how great ſoever may be the Diſpleaſure 1 muſt ex- 
pect to incurr by this Imputation; it is to me evident, 


Y Daſence, 
p. 106. 


that the Reaſons made uſe of by Bagot's Counſel, will 


ſerve the Cauſe of a Commonwealth, as well as that of a 


King de Facto: As will eaſily appear by a particular 


Examination of them. | | 
Firſt, It is ſaid to be neceſſary, the Realm ſhould have a 
King, under whom the Laws ſhould be kept and maintained. 
Very good; but a King then is only neceflary for the 
ſake of Government: And ny not that End be _— 
1 E 


0 
| 
| 
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ed under a Commonwealth? The Laws may be better 
executed perhaps by a King, than a Cromwell, or a Re- 
publick ; but if a King is not to be had, it is neceſſary to 
have ſome other Government; becauſe otherwiſe the Laws 
could not be kept, nor maintained. To whatſoever Powers 
therefore we are beholden for that Benefit ; they muſt 


have the ſame Authority, as a King de Facto. The Coun- 


ſel proceed; Therefore altho he was in but by Uſurpation ; 
yet every Judicial Act done by him, concerning the Royal Ju- 
riſdition, ſhall hold good, and ſhall bind the King de jure, 


' when he returns to the Crown, &c. Thus Charters of Pardon 


ſhall be good, &c. Their Argument is ſtill grounded up- 
on the Principles of common Juſtice and Equity ; and 
why may not theſe take place under a Commonwealth, as 
well as a Monarchy? They go on; The King that now 
is, ſhall have the Advantage of all "Forfeitures made to King 
Henry VI. True; and fo had King Charles II. the For- 
eitures made to the Commonwealth: And therefore ac- 
cording to this Argument, the Commonwealth was a Legal 
Government. at follows ; And for a Treſpaſs committed in 
Henry VI.'s Time, the Writ ſhall run contra pacem Hen- 
rici 6% nuper de Facto & non de Jure. 

HERE, I confeſs, I am at a Loſs how to proceed; 
for I am loath to believe, that for Treſpaſſes committed 
under the Commonwealth or Oliver Cromwell, the Writs 
ſhould run (in the Reign of King Charles II.) contra Pa- 
cem Reipublice, or contra Pacem Oliveri nuper Anglia Prote- 
ctoris, tc. and yet, according to the Doctrine of Bagot's 
Counſel, and the Doctor's Principles, it ſeems to be un- 
avoidable. For how could an Indictment for Crimes 
committed under the Commonwealth otherwiſe be formed ? 
Surely it would not be proper to ſay, That Treſpaſſes 


committed under the late Republick, were contra Pacem Ca- 


rol: Regis; for he being out of Poſſeſſion, could not grant 
a Pardon. [View. p. 16.) He could afford his Subjects no 
ProteFion, and therefore no Allegiance was due to him. 
[View, p. 52. Def. p.111.] But after all, I find my- 
ſelf miſtaken ; for it was Reſolved by all the Fudges, that 
the Indict ment for the Murder of King Charles I. Should con- 
clude, dontra pacem nuper Domini Regis, & dignit. 
ſuas, necnon contra pacem Domini Regis nunc, coron. 


& dignit. ſuas. And it was likewiſe declared by them, 


That tho King Charles II. was de Facto kept cut of the 
| Exerciſe 


Crown of England aſſerted, &c. 


Exerciſe of the Kingly Office by Traytors and Rebels; yet he 
was King both de Facto and de Jure. | Kelyng's Reports, 
p. 11, 15.] Now the Queſtion is, Who were the better 
Lawyers, Beget's Counſel, or theſe Judges? If the lat- 
ter, then Henry VI. was not ſo much as King de Facto. 
Tux next Point ſeems to be peculiar to the Caſe of 
Henry VI; and not extenfive enough to be applied to all 
Kings de Facto. It is this: A Man /hall be arraign'd for 


Treaſon againſt King Henry VI. in compaſſing his Death; | 


becauſe the ſaid King was not meerly an Uſurper, &c. I ſay, 
this is a Privilege, which belongs only to ſuch Kings, as 
are not meerly Vſurpers ; and therefore will not prove the 
Authority of Kings de Facto in general; which was the 
Doctor's proper Buſineſs. It is true, my Lord Chief Ju- 
ſtice Hale (in his large Pleas of the Crown, not yet printed) 
is of Opinion, That Treafons committed againſt an Uſar- 
per, or Rex de Facto & non de jure, ſhall be puniſhed af- 
ter the Regreſs and Obtention of the Crown by the Right Heir. 
Hut then he affirms this with ſuch Limitations, as I fancy 
will not be very acceptable to the Doctor: His Words 
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are theſe; (r) If there be a Treaſon committed againſt the (r) Hale, 


Uſurper, which referrs not to the Competition of the True Heir, Pla 


. Hiſt. 


c. Co- 


as counterfeiting the Coin or Seal of the Uſurper, compaſſing his rone, Lil. 1. 


Death by Treachery, &c. theſe Treaſons have been puniſhed © * 


notwithſtanding the Regreſs of the Right Heir, and in his Time, 
9 Edw. 4. 1. 4 Edw. 4.20. For theſe are indeed Offences, 
that are rather againſt the Intereſt of Kingly Government, than 
the Intereſt of the Uſurper. But if the Treaſons be ſuch Acts, 


as were done in the Right and Aſſiſtance of the Right Heir to 


the Crown ; theſe are purged by the Regreſs and Obtention of 
the Crown by the Right Heir. 

I IINTREAT the Reader now to judge, whether the 
ſame thing may not be ſaid, with relation to the ſame 
Offences committed under a Commonwealth. Are they 
not ſuch, as are rather againſt the Intereſt of Government 
in general, and therefore deſerve to be puniſhed even by 
a King de Jure at his Reſtauration? To return to the 
Points of Law inſiſted upon by Bagot's Counſel ; they 
add, Any Gifts or Grants made by King Henry, which were 
not to the Diminution of the Crown, ſhall be made good, If 
theſe Words are to be underſtood without any Reſtri- 
ction, they are not true; for Edward IV. did by Act of 


Parliament vacate ſeveral Grants of Henry VI. which were 
| not 
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not to the Diminution of the Crown ; and ſurely the Coun- 
ſel would not ſay, he could not do that lawfully, which 
he had actually done by Law. But if they mean no 
more, than that many Gifts or Grants made by King Hen- 
ry, which were not to the Diminution of the Crown, ſhall be 
made good ; this will admit of no Diſpute : But then 
what Reaſon can be affign'd, why a Commonwealth 
ſhould not have the Benefit of the like Plea? The laſt 
Particular, that was urged in this Caſe, was, That if he 
that is now King, had in King Henry VI.'s Time granted a 
Charter of Pardon, it would be void now ; for every one that 
hall grant a Charter of Pardon, muſt be King in Fact. This 
may 1n ſome Senſe be true, and yet be of no Advantage 
to the Cauſe of Kings de FaFo: For if by Henry VI.'s 
Time, we are to underſtand the Time preceding the 4th 
of March, when Edward 1V. firſt took upon him the 
Name and Authority of a King ; undoubtedly a Par- 
don then granted by the ſaid Edward, could not be 
good ; becauſe he had not yet publiſh'd his Claim to 
the Crown; nor made uſe of the Regal Style. But the 
Reaſon ſubjoin'd plainly ſhews, the Counſel were of O- 
pinion, That no Pardon granted by a Prince out of Poſſeſſion, 
could be valid. Now I might queſtion whether this was 
held to be Law at King Charles II.'s Reſtauration; for 
when ſome of the Regicides, at their Tryal, laid hold on 
the King's Declaration made at Breda, as a Grant of 
Pardon ; they were told by the Chief Baron and Solici- 
tor General, that it could only be a Pardon in Honour, 
not in Law; becauſe it wanted the Broad-Seal ; which 

G does Anſwer (s) ſeem'd to imply, That if it had been under 

wot bind j the Broad-Seal, it would have been a Legal Pardon, tho 

Lan, uit, granted by a King out of Poſſeſton. But if the Doctor will 

Pardn inſiſt upon it, as a good Law, that a King out of Poſſeſ- 

grened by fion has no manner of Authority; certainly, in the Time 

Seal, Theſe of King Charles's Exile, Cromwell had as much the Bene- 

6 — fit of that Law, as if he had been King de Facto. | 

. man's ord, ] HAVE now gone through the Doctor's Points of 

of 4h. 5 Law; and have ſhewed, that the Equity of them will un- 

Cooke. ,, doubtedly extend to all Governments, as well as to Kings 

Hal of the | 

Regicides, de Facto. 8 ; 

7.45 Bur, Secondly, If we underſtand theſe Points of Law 
in their proper and natural Signification ; they prove no 
more, than that under an ' Vſurfer the Courſe of Judicial 

EP Proceed- 


Crown of England aſſerted, &c. 


Proceedings ought to go on, which conſiſt partly of Af. 
of Fuſtice, and partly of As of Grace; of which latter 
fort were Patents of Naturalization, as Judge Billing urged ; 
that during the Exclufion and Exile of the Rightful 
Prince, the Order of Government ſhould ſtill be pre- 
ſerved, and conſequently the Laws put in Execution; 
and that therefore all ſuch Acts as theſe, tho performed 
by an Uſurper, (ſince they had no other End and Ten- 
dency, but to maintain the Peace and Quiet of Society 
in general, and did not directly oppoſe the Claim, or 
weaken the Intereſt of the Lawful Heir) ought in Rea- 
ſon and Equity to be declared good and valid to all In- 
tents and Purpoſes. This, I ſay, is the utmoſt, that 
can fairly be inferred from the Plea of Bagot's Counſel, 
without doing Violence to the plain and obvious Mean- 
ing of it; and indeed it would not be reconcilable 
with thoſe avowed Principles, by Virtue of which Ed- 
ward IV. gained the Crown; nor conſiſtent with itſelf, 
were the Doctor's Expoſition of it admitted as genuine. 
It would not be reconcilable with the Principles that 
placed Edward IV. upon the Throne; becauſe it utterly 
deſtroys the Diſtinction between King de Facto, and King 
de Jure, by ſuppoſing Allegiance to be due only to the 
Prince in Poſſeſlon. And for the ſame Reaſon it is in- 
conſiſtent with itſelf; becauſe it allows of this Diſtin- 
ction, and confeſſes that Henry VI. was King only by 
Uſurpation; a Term which manifeſtly implies Unjuſt 
Poſſeſſion; and conſequently ſuch, as the Law gives no 


manner of Countenance or Approbation to. On the o- 
ther hand, the Senſe which I have now given of it, is 


attended with no Inconveniencies, nor liable to any Ob- 


jections. It maintains inviolably the Right and Autho- 


rity of Kings de Jure; and yet allows to the Judicial Acts 
of a King de Facto, and all other that were done purely 
for the Preſervation of the Community, an equitable 
Title to a Confirmation from the King de Jure. And 


this indeed is all that Bagot's Counſel had Occaſion to 


demand; for this being admitted, they had Reaſon to 
hope, the Patent of Naturalization, granted by Henry VI, 
would come under the Denomination of a Judicial AF ; 

and then their Clients Cauſe could be in no Danger. 
I mus r beg Leare to obſerve one thing more, be- 
fore 1 have done with E tedious Plea; and that — 
K at 
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that the Counſel argue only for the Validity of the Acts 
of Henry VI, not of Uſurpers or Kings de Facto in gene- 
ral, as the Doctor does; for they tell us, that Henry was King 


in Poſſeſſion; and that though he was ſo by Uſurpation, yet 
he was not meerly an Uſurper. But it ought not to be from 


hence inferred, that this muſt be the Caſe of every King 
de Facto; or that all Kings de Facto ought to have the 
ſame Privileges, that it might be thought reaſonable to 
allow Henry VI: For every Uſurper may not have the 
ſame Plea, as thoſe of the Houſe of Lancaſter had, eſpe- 
cially the two laſt of them, who had obtained the Pro- 
miſes and Oaths of the UnJoubted Heirs, for the Security 
of their Reign. I do not ſay, the Houſe of York had 
hereby laid themſelves under any Legal Obligations, never 
to lay Claim to the Crown ; for the Judgment given -af- 
terwards in Parliament againſt Henry VI, ſhews the con- 
trary: But it may be very well doubted, whether thoſe 


repeated Oaths, which were taken likewiſe with ſo much 


Solemnity, ought not to have had a greater Weight up- 
on their Conſciences, than 1t appeared they had ; and it 


is to be feared, the Calamities which befell the Duke of 
York and his Iſſue, are in a great Meaſure to be attributed 


to the little Reverence that Family paid to Oaths, and 
the ſlender Care they took to perform them. However, 
though Edward IV. pofleſs'd hiinſelf of the Crown, with- 


out any Regard to theſe Obligations; he could not but 


be ſenfible, that Henry VI. deſerved to be confider'd with 
ſome Diſtinction, as one that had a Right to better Uſage, 
than Common Uſurpers; for he had lived under him 
many Years in great Honour and Proſperity ; and ſeemd 
contented and ſatisfied with his Government: So that 
he had Reaſon to look upon the Acts of Henry VI. as 
done by his own Conſent and Approbation; and there- 
fore might think himſelf obliged in Prudence and De- 
cency to ratify and confirm them. But the Doctor knows 
the Caſe is very different of Uſarpers, who never had fo 


much as the Appearance of the Conſent of the Right 
Heirs for their Poſſeſſion ; and therefore are neceſſitated 


to maintain themſelves in the Throne by Force and Vio- 
lence... | | | 


Ts Doctor's laſt Remark upon this Caſe, is taken 
from Brook's Abridgment, whoſe Words he ſets down; 
but they amount to no more than this, That it is ſaid, 
| and 


CTCiroun of England aſſerted, &c. 

and not contradicted, that for Treaſon committed againſt a King 
de Facto, the Party ſhall be arraign'd under a King de jure. 
How little this is to the Doctor's Purpoſe, 1 have already 
in ſome Meaſute ſhewed ; and need at preſent only take 
Notice of the Method of Reaſoning here made uſe of; 
It is ſaid, and not contradicted; be it ſo: But is it not ſaid 
likewiſe by the oppoſite Counſel, and not contradicted, 
that the King ſhall not be in a worſe Condition, than any com- 
mon Perſon ; and that therefore he ſhall, at his Return, de- 
feat all the mean Acts of the Intruder ; and that the firſt of 
Edward IV. (which annulls all the Acts and Grants of 
Henry VI.) was only an Aſfirmance of Common Law? Do 


Bagot's Counſel make any Reply to this? Or do the 


Judges paſs any Cenſure upon it? Is not their Silence 
therefore as much an Argument of their Conſent, on this 
Side of the Queſtion, as my Lord Brook would have it 
on the other? | 

TER E is indeed a remarkable Caſe in the Tear- 
Books, not taken Notice of by the Doctor; which yet 
may be thought more to his Purpoſe, than any of his 
other Citations from thoſe Volumes : I ſhall here there- 
fore lay it before the Reader, that I may be acquitted of 
any Intention of concealing what may ſeem to counte- 
nance the Opinion I write againſt, It is this which fol- 
lows : (t Ralph Grey Knt. being taken in actual Rebellion 
againſt Edward IV, in the Caſtle of Brambrough ; he was 
carried to Doncaſter, and there deprived of the Honour of 
Knighthood in an ignominious Manner; his gilt Spurs being 
hewed off his Feet; his Sword and all his Armour being likes 
wiſe broken and taken yu him in the open Field. After this 
he was Beheaded ; and the Reaſon of this Severity againſt him, 
was, for his Perjury and Doubleneſs, as well towards the late 
King Henry VI, as Edward IV, that now is. I confels 
there is an Appearance of Difficulty in this Paſſage, which 
I ſhall endeavour to explain. | | 
Wr are told by (2) Holinſbead, that this Sir Ralph 
Grey had ſworn to be true to Edward IV, and conſequent- 


9 Edw. 4. 4 Term. Paſch. Ele Et le tanſe del cel puniſhment de luy en 
dit Sir Ralph Grey fuit cary a Doncaſtre, tiel maner, fuit per cauſe de ſon Perjury 
& la fuit Deprive del Honor del Cheva- & Doubleneſſe que il avoit fait al Roy 
lier devant mults del People le Roy. 1. ſes Henry le Size jadis Roy, &c. & auxy al 
gilt Spores hewes de ſes peer, & ſon eſpee Roy Edward le Quart, qui ore eſt, &c. 
& tout ſon armour ſur luy debruſe & 00 Chron. A. D. 1463. | 
pris de luy en le champe, & pris il decolle. 


ly 
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ly had deſerted Henry VI, to whom before he had taken 
an Oath of Allegiance; but ſurely this could not be the 


Perjury and Doubleneſs, for which he is here ſaid to be pu. | 
niſhed by Edward IV; for then it muſt have been unlaw- 


ful to embrace his Intereſt; and thoſe numerous Attain- 
ders, which were paſſed againſt the Adherents of Hen- 
ry VI, were fo many Inſtances of the higheſt Violence 
and Injuſtice. Was Fidelity to the Houſe of Lancaſter at 


the ſame Time a Crime, and a Duty? That is, was it 


Treaſon againſt Henry VI, to revolt from him, and at the 
fame Inſtant, Treaſon againſt Edward IV, to adhere to 
him? Certainly no Government could be guilty of ſuch 


2 Contradiction; or if it could, this wonderful Piece of 


Juſtice would have been moſt conſpicuous in the Execu- 


(x) Se Ho- tion of the Duke of Somerſet; who (x) was moſt re- 


linſhead's 


Chron. 


markably guilty of a Breach of his Allegiance to both 
thoſe Princes ; and yet we no-where find this Doubleneſs 
charged upon him, as Part of his Indictment. My 
Lord Chief Juſtice Hale therefore delivers it as his Opi- 
nion, that this Perjury and Doubleneſs againſt Henry VI, of 
which Sir Ralph Grey is here accuſed, muſt be underſtood 
of ſome Act of Treaſon he had committed in the Reign 


of that King, which was not intended for the Service of 


Edward IV, the Rightful Heir. But his own Words will 
beſt explain his Meaning, which I ſhall therefore here 


C)MSHifſt. ſet down. (y) It is Treaſon in any Subject while an Uſur- 
3 10. per is in full Poſſeſſton of the Sovereignty, to praffiſ Treaſon 


againſt his Perſon. And therefore although the true Prince re- 
gain bis Sovereignty, yet ſuch Attempts againſt the Uſurper in 


compaſſing his Death, have been puniſhed as Treaſon, unleſs 


they were Attempts made in the Right of the Rightful Prince 
or in Aid, or Affiftance of bim; becauſe of the Breach of 
Liegeance, which was temporarily due to him who was King de 
Facto. And thus it was done, 4 Edw. 4. 40. 9 Edw. 4. 2. 
though Henry VI. was declared an Uſurper by Act of Par- 
liament, the firſt of Edward IV. And therefore King Ed- 
ward 'puniſhed Ralph Grey with Degradation, as well as 
Death, not only for his Rebellion againſt himſelf, but alſo pur 
cauſe de ſon Perjury & Doubleneſſe qu'il avoit fait al 
Roy Hen. 6, Thus did that 1luſtrious Ornament of the 
Bench underſtand the Cafe I am now ſpeaking of ; from 
whence it is plain, his Opinion of the Powers which be- 
long to a King de Fafo, is not in the leaſt prejudicial to 

the 


Croun of England aſſerted, &c. 
the Rights of a King de Jure; for it ſuppoſes the Allegi- 
ance due to a King de Fatto, to be only Temporary and ſub- 
ordinate ; and that it could not deftroy the indefeaſtble 
Title of the King de Jure; as the Local Allegiance whiich 
an Engliſh Subject owes to a Foreign Prince, while he 
continues in his Dominions, does not extinguiſh the 
prior and indiſpenſable Obligation he is under to his 
Natural Sovereign ; but when his Duty calls, and Op- 
portunity favours, he is bound to attend the Commands 
of his Lawful Prince. So that if this Expoſition of the 


Caſe before us 1s admitted and allowed, the Friends to - 


the DoQtor's Notion will be no great Gainers by it. But 
J muſt confeſs, as reaſonable as this Solution of the Diffi- 
culty may ſeem to be, I am by no means inclined to al- 
low this pretended Caſe any manner of Authority in the 
. preſent Queſtion ; for | am perſuaded, it will be found, 
upon Examination, to have no Right to any Place in the 
ar- Books. I am ſenſible, it becomes me to be very cir- 


cumſpect, when J advance any thing that is fingular in a 


Part of Learning, with which J am but ſlenderly ac- 
uainted: I ſhall only therefore propoſe my Opinion, 
with the Grounds of it; and leave its Probability to be 
determin d by thoſe, whoſe Profeſſion has qualified them 

to be proper Judges. Fey | 
I rRESUME to take it for granted, that the Tear- 
Books are only authoritative, as they are faithful Re- 
ports of Proceedings in the Courts of Common Law ; as 
they repreſent the Pleadings, and relate the Judgments 
given, in the ſeveral Cafes; with Truth and Fidelity: 
For which only Reaſon they have been from Time to 
Time approved and recommended, by the Judges, as pro- 
per Guides and Directions for Practice in their Courts. 
If it ſhould appear therefore, that ſome Caſes, or Paſſages, 
are inſerted as adjudged in thoſe Volumes, which were 
never pleaded before either Bench, and are not proper- 
ly cognizable by them; their Credit ought to be ſuſpect- 
ed, as not ſufficiently warranted ; and to be ſure they 
can never have any Influence upon Proceedings at Com- 
mon Law. Now the Caſe before us 1s certainly liable to 
this and other Objections. As firſt, it contains an Hiſto- 
rical Relation of the Succeſs of Edward IV, againſt the 
Rebels in the North, which could not poſſibly be plead- 
ed in any Court of Fudicature ; for if it had been ever 
| . pleaded, 
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pleaded, it muſt have beers at the Tryal of this Sir Ralph 
Grey, to whom it chiefly relates: But it is evident, ſe- 
veral Hiſtorical Paſſages occurr in it, which did not hap- 

n till at leaſt five Years after: For Inſtance, it appears 
from this Caſe, and our Chronicles agree with it, that 
Sir Ralph Grey was carried to Doncaſter, and Beheaded 
ſoon after he was taken, which fell out in the fourth Year 
of Edward IV.'s Reign; but it is manifeſt likewiſe from 
this (z) ſame Caſe, that Sir Humphrey Neville, who was 
taken about the ſame Time, was not executed til] five 
Years after. ' This Caſe therefore could not be pleaded at 
the Tryal of Sir Ralph Grey ; neither can it be pretend- 
ed, that it was then drawn up as a Report of the Pro- 
ceedings that then happen'd ; fince it contains an Account 
of ſome Matters of Fact, which did not come to pals 
till ſeveral Years following. Secondly, The Proceedings 
here mentiond at the Tryal of this Sir Ralph Grey, are 
not uſual in the Courts of Common Law ; but ſeem ra- 
ther to be the Practice of the Court Marſhal ; And the 
Truth is, (4) John Stow aſſures us, that Sir Ralph Grey 
had Judgment given upon him by the (b) Earl of Worceſter, 
High Conſtable of England; whoſe Relation of this Mat- 
ter is approved of by Mr. (c) Seiden; ſo that then this 
Judgment was given in a Court Marſhal, (d) where abſo- 
lute Power, and not the Laws of the Land, take place; which 
mult very much increaſe our Wonder, how it came to 
find Room in the Year-Books, which were moſt certainly 
drawn up PO for the Service of the Common 
Law Courts. We are not like to be reſolved therefore by 
this Caſe, in the Queſtion about the Authority of Kings 
de Facto; for when we enquire after their Power, and 
deſire to be informed by what Laws they pretend to chal- 
lenge Allegiance ; I believe few will be contented with 
fuch an Anſwer, as referrs them only to Martial Law for 
Satisfaction. Thirdly, We have juſt Exceptions againſt 
this Report, if it may be called fo, in another reſpect; 
and that concerns the Truth of the principal Facts re- 


(z) Stow ſays the ſame, Chron- p. 422. Men of Qnality, Camden's Britannia, 
(a) Annals, p. 418. at the of Worceſterſhire. 
(b) John Tirol Earl of Worceſter, (e) Titles of Honour, c. 5. p. 654. 
_ made Conſtable of England by Ed- (d) Dr. Higden's Defence of bis View, 
4- played the Part, 'as it were, of p. 85. And 2 Sir Francis Bacon's Caſe 
the Butcher in the cruel Execution of divers of the Poſtnati, p. 53. in bis Reſuſcita- 
N | FS tio, concerning Mariial Law. 


lated 


Cron of England aſſerted, &c. 
lated in it. We ate told in this Cafe, that Sir Ralph Grey 
was actually degraded of the Order of Knighthood, in an ig- 
nominious manner ; T hat his gilt Spurs were hewen off bis 
Feet, his Sword and all his Armour broken and taken from 
him, &c. But in John Stow's Account, which has had 


the Honour to be credited by Mr. (e) Selden, this Part of % Til: of 


the Sentence, which related to Degradation, was par- 
don'd. It may not be amiſs to ſet down Mr. Stow's 
Words, that the Reader may the better judge of the Dif- 

ference between him and the Year-Books. 


(F) Sir Ralph Grey being taken in Bamborough-Caſtle, Cf) Stowe 
for that he had ſworn to be true to King Edward, was con- 44, P. 


demned, and had Judgment given upon him by the Earl of 85 
Worceſter, High- Conſtable of England, as followetb. 
Sir Ralph Grey, for thy Treaſon the King had vrdained, 
that thou ſhouldeſt have had thy Spurs ſtriken off by the hard 
Heels, by the Hand of the Maſter-Cook, who is here rea ly to 
do, as was promiſed thee, at the Time that he took off thy 
Spurs, and ſaid to thee as is accuſtomed : That and thou be 
not true to thy Sovereign Lord, he ſhall ſmite off thy Spurs with 
his Knife hard by the Heels; and ſo ſhewed him the Maſter- 
Cook, ready to do his Office with his Apron and his Knife. 
Moreover, Sir Ralph Grey, the King had ordeyned here, 
thou mayeſt ſee, the Kings of Arms and Heralds, and thine own 
proper Coat of Arms which they ſhould tear off thy Body; and 
Jo ſhouldeſt thou as well be diſgraded of thy Worſhip, Nobles, 
and Arms, as of thy Order of Knizhthood. Alſo here is ano- 
ther Coat of thy Arms reverſed, the which thou ſhouldeſt have 
worn on thy Body, going to thy Deathwards ; for that belong- 
eth to thee after the Law: Notwithſtanding, the Diſgrading 
of Knighthood, and of thine Arms and Nobles the King par- 
doneth ; for thy Noble Granifather, who ſuffer'd Trouble for 
the King's moſt Noble Predeceſſors. Now, Sir Ralph Grey, 
this ſhall be thy Penance : T hou ſhalt go on thy Feet unto the 
Townsend, and there thou ſhalt be laid down, and drawn to a 
Scaffold made for thee, and thou ſhalt have thy Head ſmitten 
off, thy Body to be buried in the Fryars, thy Head where the 
King's Pleaſure ſhall be. This Juigment was pronounced at 
Doncafter againſt the ſaid Sir Ralph Grey, for rebelling and 


keeping of the Caſtle of Bamborough againſt King Ed- 
ward. 


Here Mr. Chain has given us the whole and entire Judg- 


ment, which was pronounced by the High un 
e 


132 


The Hereditary Right oſthe 


ble againſt Sir Ralph Grey; from whietice it is evident; 


that he was not degraded, neither was his Doubleneſs- a- 
gainſt Henry VI. any Part of the Sentence againſt him; 
which (g) I take to be a ſtrong Preſumption at leaſt, 
againſt the Authority of this Caſe. I RR 

W s have now done with Bagot's Caſe 5 but the Do- 
cor has more Obſervations in reſerve from the Ver- 
Books, which he fancies do abundantly ſupport his Cauſe. 
His next Inſtances are from the Grants of Richard III. 
which he tells us were allowed, and never controverted 
in the Courts of Henry VII; and then he proceeds to 
the Declaration of Henry VII.'s Judges, That the Crown 
takes away all manner of Defects and Stops in Blood ; of 
which he ſeems to be extremely fond ; he calls it Deci- 
ſrove for the Authority of the King in Poſſeſſion, and fancies 
it is impoſſible to give it a ſolid Anſwer. I ſhall how- 
ever venture to try the Force of theſe mighty Arguments 
1a their proper places; and in the mean time ſhall de- 
fire Leave to go through the Reign of King Edward IV, 
before I take Notice of the Doctor's Evidences from that 
of Henry VII. 

TE laſt Obſervation the Doctor pretends to make 
from the Tear-Books of this Reign is, ( That by the 
Common Law of this Realm Kings de Facto are Legiſlators, 
or are veſted with the Legiſlative Authority. For (ſays he) 
in the Year-Books of Edward IV. the Statutes of the Lan- 
caſtrian Kings are pleaded as Statutes of the Realm, of equal 
Force and Validity with thoſe made by Edward 1V. himſelf. 
I anſwer, this may be true, and yet not ſufficient for the 
Doctor's Purpoſe ; for thoſe Statutes of the Lancaſtrian 
Kings, which were pleaded and allowed in the Courts 
of Edward IV, were at that very Time ⁊oidable by that 


| King ; and might have been declared of no Force or Va- 


lidity, whenever he thought fit ; but till ſuch a Declara- 
tion was made, the Courts of Juſtice could not look upon 
them as actually void. So that their Exiſtence was pure- 
ly precarious; and they lived wholly by the Permiſſion 
of Edward IV, not by Virtue of any Authority they de- 
rived from the Lancaſtrian Kings. And then the Diſtin- 


( This Part of the Sentence is alſo for that he had ſworn to be true to 
omitted by Holinſhead ; for hs Words King Edward ; n ithout mentioning any 
are, That Sir Ralph Grey was Degraded Treaſon againſt Henry VI. 
and Beheaded for his manifeſt Perjury, (hb) View of the Engl. Conft. p. 21. 


Aion 


Crown of England aſſerted, &c. 
&ion between Kings de Facto and de Jure is beyond Cotis 
tradiction evident; if the Acts of the former are void- 
able by the latter, and not, vice verſa, the Acts of Kings 
de Jure voidable by thoſe de Facto. I expect indeed it 
ſhould be ſaid, that all this is affirm'd without Proof; 
and I confeſs it is ſo: But I muſt intreat the Reader's 


Patience for a few Pages, and then I ſhall be at Leiſure 
to give him Satisfaction in this Point. | 
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x the next place the Doctor (i) aſſures us, That c View; 
not only the Courts of Edward IV, but he himſelf in * 3 


his As of Parliament, had own'd the Lancaſtrian Kings 
to be Legiſlators, and their Laws to be of equal Force and 
Authority with the Laws of any of his Anceſtors, or with his 
own: And his Way of proving this is as follows : The 
14th of Edward IV, cap. 2. recites at large a Statute made 
the 9th of Henry V, for the Protection of all Perſons, that 
Jhould go with the ſaid King into France, or were there in his 
Service, from being Non: ſuited at the Aſſizes, &c. whilſt they 
were abſent ; which Act was to continue till the firſt Parliament 
after the King's Return into England. After this Recital 
King Edward IV. and his Parliament ena, That the ſame 
Order and Protection ſhall be obſerd d, and be as available for 
all manner of Perſons, that ſhould paſs into France with him, 
as it was for ſuch Perſons, as did paſs over the Sea with the 
ſaid late King Henry V: And that all ſuch Perſons, as ſhall 
now paſs over the Sea with our Sovereign Lord the King, ſhall 


have and enjoy in every Point, all manner of Advantages, as 
the ſaid 22 Jo paſſing over the Seas with the ſaid late King 
had by this ſaid Statute. Here we ſee (ſays the Doctor) that 
Edward IV. declares the Validity of that Statute, during the 
Time fot which it was made, to be equal to this made by him- 
ſelf ; and challenges no more Authority for his own Law, than 
he acknowledges that had. | 
TIsõ is the only Inſtance, it ſeems, he could meet 
with among Edward LV.'s Acts of Parliament; and now 
the Wonder is, what Service it will do him. Ed- 
ward IV. ſays, That an Act made by Henry V. was avail- 
able to all the Purpoſes intended by it ; which was un- 
doubtedly true; for all thoſe that paſs d over the Sea 
with Henry V. did certainly enjoy great Advantages from 
this Statute. But the Doctor will have it, that Ed- 
ward IV. does in Effe& declare, that Statute was valid du- 
ring the Time for which it was made; very tight, if he 
wy m means 
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means only, that it was de Fucto valid, as it was obeyed ; 
but if. he would inferr from it, that therefore Henry V. 


was a King de Jure; he muſt pardon me, if I cannot be 
of kis Opinion; for I cannot eafily perſuade myſelf, that 


Edward IV. who treats his Predeceſſors of the Houle of 


Lancaſter with the odious Name of Uſurpers ; Ryles them 
pretenſed Kings, and would not allow their Judicial Pro- 
ceedings to be good without Confirmation; who declares 
even their Acts of Parliament pretenſed Acts, and vacates ſe- 


veral of them. expreſly for Want of Authority in the 


Makers of them ; as will appear fully in the Sequel of 
this Diſcourſe; and Laſtly, who in this very Act, we are 
ſpeaking of, calls Henry V. King de Fafo, and not de 

ure; could ever intend, the World ſhould believe, he 
thought. that Prince had a Legiſlative Capacity. The 
Doctor may flatter himſelf as he pleaſes, that theſe are no 
Contradictions ; but J muſt beg Leave to indulge myſelf 
in my Perſuaſion, that no candid Reader, who ſeriouſly 
examines the Importance of theſe Expreſſions, and dili- 


gently obſerves the Style of thoſe Acts, which paſſed a- 


gainſt the Title and Government of the Houſe of Lan- 
caſter, will allow it to be poſhble, that the Paſſage now 
in queſtion can fairly be underſtood in the Doctor's Senſe. 
But I need not give myſelf the Trouble of a nice Exami- 
nation of every thing he may think proper to ſay upon 
this Argument; fince all that can poſſibly be urged, will 
be effectually anſwer'd by a View of the Proceedings of 
Edward IV.s Parliaments; by which it will appear, that 
all the Acts of the Three Henrys were held to be defective 
in Point of Authority: And then certainly thoſe Prin- 


ces could not have a Legiſlative Capacity, who had none at 


(4) 1 Edyy. 4. 


all. 

I s ay, all the Acts of the Three Henrys were held to 
be defective in Point of Authority, in Edward IV. Reign. 
Now their As were either ſuch, as were done out of Par- 
liament, or in it. That thoſe that were done out of Par- 
liament, were not look'd upon as valid, is evident from 
the Confirmation of them by (k) Edward IV. For why 
were. they confirmed, if they did not need it? If their 
Authority was not at leaſt queſtionable, and liable to 
be diſputed without it? The Doctor may here tell us, 


—Af he pleaſes, that a Confirmation does not always im- 


ply a Want of Authority in that which receives it; 
. | becauſe 


Crown of England aſſertea, &c. 
becauſe Magna Charta was confirm'd ſeveral times: But 
{urely that could not be the Meaning of the Parliament 
in the preſent Caſe ; for the Preamble of the Act aſſures us, 
that the Confirmation there granted was im eſchewing of Am- 
biguities, Doubts, and Diverſities of 1 which might riſe, 
enſue, and be taken of Judicial Acts, &c. But thoſe Doubts 
and Ambiguities could only happen upon account of the 
Power, from whence they proceeded; for upon the Con- 
firmation of them it is added, That they ſhall be of like Force, 
Virtue, and Effect, as if they had been done in the Time of any 
King lawfully reigning, &c. an undeniable Proof, that it 
was the Want of Authority in the Prince only, which 
was the Reaſon of their Confirmation. Beſides, we ſhall 
find preſently, that ſome of the As of Parliament of the 
Three Henrys, became void purely upon King Edward's 


refuſing to confirm them: And then ſurely it will be 


granted, that their As. of leſs Moment and Authority, 
ſtood much more in need of a Ratification from the King 
de Jure. And Laſtly, if the Doctor ſhould inſiſt upon it, 
that the Confirmation given by Edward IV. added nothing 
to the Validity of thoſe Acts, for the Benefit of which it 
was intended; may it not be with as much Reaſon af- 
firm'd, that the (1) Confirmation granted to the Judicial 
Acts, &c. of the Commonwealth and Oliver Cromwell, was 
equally unneceflary ? I ſhall preſume therefore to believe 
it to be an undoubted Truth, that the Confirmation allow'd 
to the Acts of the Three Henrys did imply, that they 
were not of ſufficient Authority without it. (m) And if 


this is really the Caſe, this alone diſcovers ſuch a De- 


fect of Power in Kings de Fadto, even tho their Acts 
of Parliament ſhould be allow 'd to be good, as will ſuffi- 
ciently vindicate thoſe, who diſtinguiſh them from Kings 
de Jure: For if we take a particular View of the ſeveral 
Extra- Parliamentary Acts, which only became valid by 


(1) 12 Car, 2 12. Land and of the Body with the Mar- 
(m) For a full and undeniable Proof, riage of John Kenn Son and Heir to 
that the Extra- Parliamentary Acts of the Robert Kenn by our Letters Patents ſith 


Three Henrys became of no Authority upon the Time of our Reign. And that all 


ward IV. Acceſſion to the Gown, the Grants made by Henry VI. late King in 
following Paſſage is very remarkable. A- Deed and not of Right, to James late 
— Proviſoes to the Act of Reſum- Earl of Miliſbire, or to eny other Per- 
ien, 1 Edward IV. is this that folbws. ſon or Perſons, of the ſaid Ward and 
ot. Parl. 1 Edw. IV. Provided alway,, Marriage, be of ſuch Force and Effect, 


be prejudicial of eny Grant made by us 
to Kichard Arthur Eſq; of the Ward of 


that this Act extend not, ne in eny 12 as they were the firſt Day of our Noble | 


Reign, and no better. 


the 


* 
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the Confirmation of Edward IV; we ſhall perceive, that 
as they were many in Number, and various in their 
Kinds; ſo they were all Eſſential to the very Being of 
Government; which cannot poſſibly ſubſiſt, where a 
Power of performing them is Wanting. Let the Reader 
only be pleas'd to try the Experiment, and ſee whe- 


ther he can form any other Idea of a King de Facto, 


from the Statute which confirms the Judicial Aﬀs, &c. 
of the Three Henrys, than this which follows. 

H E is a Perſon that is not legally qualified to give a 
Commiſſion to Judges, neither are the Proceedings in his 


Courts of Judicature (n) of any Authority. He cannot 


(o) create a Nobleman, or (p) make a Biſhop ; and what- 
ever Liberties, Privileges, and Immunities, &c. he grants 
to Cities and Corporations, they are of no Validity. His 
Licenſes of Mortmain, and Preſentations to = 5 BY are 
voidable; and even his Grants of Wards and Marriages, 
Fairs and Markets, are revokable at the Will and Plea- 
ſure of the King de Jure. He (q) can neither give a Penſion 


nor a Corrody; and eſpecially all Lands beſtowed by him, 


are reſumable, whenever his Kightful Succeſſor is pleaſed 


to make uſe of his Authority. More Inſtances might be 


obſerved in the printed Acts and Rolls of Parliament, be- 
fides what I have here recited ; which would abundantly 


prove, that the Authority of Kings de Fatfo, as aſſerted 


by the Doctor, was a Secret in our Conſtitution not then 
diſcover d; for had that been an unconteſted Doctrine, 
theſe Acts of Kings de Facto had never received, nor 
needed a Confirmation: And it will not now be thought 
ſtrange, if what the (r) Doctor had before affirm'd, 
ſhould be true, viz. That the Grants, Licenſes, Letters 
Patent, Gifts, &c. of the Three Henrys, are pleaded and al- 
lowed in all the Judicial Proceedings of Edward IV. “g Courts 
of Fudicature to be valid, &c. for it is plain they were 
confirm'd by Edward IV, and thereby acquired an ef- 


fectual Force againſt all Oppoſers of their Authority; 


n Lord Chief Juſtice Coke ſays, Lancaſter ; yet the Record aſſures us (Rot. 
J Chen hs only Hax. King de Fa- Parl. 1 Edw. 4. ſ. A.) 42 he did it up- 
fo ; but we find Judgments for Treaſon, gi» on this Condition, that the ſaid Noblemen 
wen in the Courts of the Kings of the ſhould have new Grants from him, of 
Heaſe of Lancaſter, confirm d, 1 _ their Annuities for the Suſtentation of 
(o) I is fit here to obſerve, that though their Eftates. , 


King Edward, at the equeſ of his m- (p) Ror. Parl. 1 Edw. 4. 


mont, did confirm all Titles of Honour, (9) Ibid. a 
conferred by the Kings of the Houſe of (r) View, p. 13. 


but 


Croun of England aſſerted, &c. I37 


but then it muſt be confeſs'd, they owed their Validity to 

that Prince, not to the Three Henrys. So that whatever 

may be the Power of Kings de Facto in Parliament, it is 

clear from the above-mentioned Inſtances, that they have 

ſo little out of it, that the common Ends of Government 

are not attainable under them, | 
Bur the Doctor is confident, the Acts of Parliament of 

the Three Henrys ſtand upon a ſure Foundation; for he 

(0) tells us, they have been always held valid, though never con- () Vie 

firmed; and therefore (ſays (:) he) when that which is the I e, 
higheſt Act of Government is valid, none of the reſt of their Regal P. 22: 

Acts can reaſona)ly be diſputed, Upon this Occaſion the Do- 

Qor will pardon me, if I put him in mind ofa (a) Complaint |) Pre 

he has made againſt his Adverſaries, that they did not duly 3 * 
conſider, that all his Arguments are built upon Matters of 
Fact, which can only be anſwer d by denying them. Here 
therefore he plainly tranſgreſſes his own Rule, by argu- 
ing againſt Matter of Fact; for he very well knew, that 
all the other Royal Acts of the Three Henrys were not held 
to be valid, as the Confirmation of them manifeſtly im- 
plied ; and this was worſe than diſputing them; for it 
was putting their Want of Authority out of Diſpute. Be- 
ſides, was not their Authority diſputed in Bagot's Caſe ? 
Was not the Validity of Henry VI.'s Letters Patent the 
Point, that was chiefly controverted ? Certainly this is a 
Truth the Doctor himſelf will not diſpute ; and if I mi- 
ſtake not, it deſerves his particular Notice, that this 
Diſpute laſted ſeveral Terms, and took up at leaſt two 
Years before it was ended; ſo unreaſonable were the Law- 
yers of thoſe Times, and fo ignorant the Judges, of the 
Conſtitution, Since therefore the Matter is really thus, as 
1 have repreſented it; fince likewiſe it is a Rule not to be 
diſpenſed with in Enquiries after Truth, that doubtful 
Propoſitions are to be examin d by thoſe that are evident 
and certain, and the contrary is indeed impracticable; 
why ſhould we not rather inferr, from the Confirmation, 
which we are ſure was granted to many of the Regal Acts 
of the Three Henrys, that the reſt alſo wanted it; than 
affirm with the Doctor, (without ſufficient Warrant and 
Authority) that the Acts of Parliament of thoſe Kings 
were held good without Confirmation, and therefore that all 
their other Acts ought to have been efteem'd ſo too? I 
am ſenſible, I am now upon a Point, which deſerves well 

| n | to 
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to be confider'd ; and I ſhould deceive my Reader's Ex- 
pectation, if I did not explain myſelf fully upon it. 
I ſay therefore, that the Doctor has (z) affirmed, without 
fafficient Warrant and Authority, that the Acts of Par- 
liament of the Three Henrys were held good without 
Confirmation : And I will preſume to add, that he here 
again violates that Reſpect, which he profeſſes to be due 
to Fact. For, 

_ Firſt, It evidently appears from ſome Inſtances up- 
on () Record, that Confirmation was denied to ſome As 
of Parliament of the Three Henrys; and that the Effect of 
that Denial was, that they were eſteemed of no Autho- 
rity. Thus, among other Petitions, the Commons pray, 
That all Acts of Parliament, afore this Time made, for Pay- 
ment and Contentation Hl Fees, Rewards, and Cloathing of 
your Juſtices, Barons of your Exchequer, Serjeants at Law, 
Attorney, &c. be good and in Force. To this the King an- 
ſwers ; As to this Article, it is thought neceſſary, that they be 
truly paid; but not to affirm their Aſſignment of Payment and 
Contentation by Authority of Parliament ; but that it be at the 
King's Pleaſure. Here we ſee an Act of Parliament loſes 
its 3 only for want of Confirmation; the bare Denial 
of which, in that publick Manner, was equivalent to 
annulling, or declaring it void. Another Inſtance is this 
— follows, and that, I think, not a little remark- 
able. 


Ixr EM, (z) Prayen your Commons, that all Acts made by 


Authority of eny Parliaments, holden in the Time of the pre- 


tended Reigns of eny of the ſaid late Pretended Kings, for 
Contentation or Payment of eny other Sum or Sums of Money, 
due unto the Mayor and Felamſpip of Merchants of the Staple 
of Caleys, for the Time being ; for Money lent by them to 
en 1 the ſaid late Pretended Kings, or for Payment of Wages 
f the Captain and Souldiers of the Town of Caleys, and the 


* Marches there; be in their Force and Effect, and available to 


the Felamſbip and Merchants of the ſaid Staple now being, and 
to their Succeſſours, for Contentation and Payment of the ſaid 
Sums of Money yet remaining due and unpaid to them, ſpeci- 


(x) The Doctor ſays it again in his Pre- firmation, or pretended Confirmation; 
Jace to his Defence; All the Publick Sta- and have been recited as ſuch by Kings 
tutes which were made by Kings de de Fare, and their Parliaments. 
Fatto, have ever had the Force of Laws ) Rot. Parl. x Edw. 4. 
of this Realm, Gr. without any Cen- (00 Ibid. 


fied 


Crown of England aſſerted, &c. 


fied in eny of the ſaid Acts of Parliament, &c. But the 
King's Anſwer was, This Article is reſpited ; and if I re- 


member rightly, it (a) was not till four Years after, that () Rot Parl. 


the Rolls of Parkament tells us, there was any Provifion 
made to ſecure the Payment of thoſe Debts. So that 
here is a National Debt, contracted upon Parliament Securi- 
ty, (very probably for the Carrying on a War againſt 

France, as well as for the Payment of the Garriſon of 
Calais) in Danger of being entirely defeated, had not 
King Edward at laſt, by his Royal Aſſent, entitled it to a 
Legal Payment. What will the Doctor now ſay to this? 
Will he perſuade us, that theſe were no Acts of a pub- 
lick Nature ? Or rather, may we not hope, that he will 
retract the following Paſſages, which, it is to be fear d, 
have had too much Credit with many of his Readers ? 


No body, ſays the (b) Doctor, has been able to produce one (6) Dejence; 
fingle Act, of all the numerous Acts that were made by the £79, and 86. 


Three Kings of the Houſe of Lancaſter, that was eſteem d to 
want the Confirmation of Edward IV ; for without it they were 
held to be of as good Authority, as his own As. And a- 
gain; I have ſhewed, that there was not one of the numerous 
Publick As, that were made in the Reigns of the Three 
Henrys, ever con firmd ; and yet ſtood, and (except ſuch of 
them as have been repealed) do ſtand in Force at this Day. 
Theſe Expreſſions are ſtrong and peremptory ; and 
would indeed anſwer the Doctor's End, if there were 
any Truth in them; in which reſpe& I muſt have Leave 
to ſay, they are now viſibly defective. The Reader will 
undoubtedly obſerve, that the Inſtances I have here re- 
cited, of Acts of Parliament of the Three Henrys, which 
became void by being denied a Confirmatian, are not to be 
found in the printed Act of Parliament of the firſt of Ed- 
ward IV. And true it is, that they are there omitted, 
as well as ſome other Matters, very worthy of Regard in 
this Controverſy ; but he will meet with them in the 
Rolls of Parliament, which I preſume will be as much to 
his Satisfaction. And now, though 1 do not pretend to 
produce any more Inſtances of As of Parliament, which 
became void by being denied Confirmation; I would how- 
ever ask, whether theſe Two are not ſufficient for my 
Purpoſe ? If they had an original complete Authority 
before Edward IV.'s Time, I would fain know, how 
they came to need his Confirmation, And if they did ar 
n 
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need his Confirmation, it would be a great Favour to inform 


me, how they became void by the Refuſal of it. With 
the Reader's Permiſſion, I would carry theſe Queries a 
little farther : Did not the Manner of voiding theſe Acts 


of Parliament plainly denote a Defe& of Authority in 


thoſe that made them ? And might not the ſame Defe& 
of Authority be objected againſt every Act of Parliament 
made by the Three Henrys, as well as theſe Two? The 
Doctor perhaps will ask, how then came any of the Acts 
of thoſe Kings to be good, which do not appear to have 
been confirmed? But this is a Queſtion I am ndt bound 


to anſwer; it is enough for my Purpoſe, if I can ſhew, 


they were not good without the Approbation of the King 
de Jure; and that I think I have effectually done; and 
need not be ſolicitous, from whence they derived their 
Validity, provided they did not owe it to Kings de Facto. 
The Doctor may gratify his Curiofity, if he pleaſes, 
with ſuch Enquiries; but for my part, I have Reaſon 


to be contented with the ſole Diſcovery, that the Confir- 


mation granted to the Laws of the Three Henrys was 
purely, becauſe they were made by Kings de Facto; and 
none were annulled, or became void, but for the ſame 
Reaſon ; for this 1s as good, as Ten Thouſand Argu- 
ments, to demonſtrate, that the Parliaments of Ed- 
ward IV. did not own the Legiſlative Auth:rity of his 
Three Predeceſſors ; which is the Point now in Queſtion 
between the Doctor and me. I might urge farther, 
that if the AFs of Parliament of Kings de Fafo, that 
were of greateſt Moment, were not of Force without the 


Confirmation of the King de Jure; then certainly the In- 


validity of the reſt of their As, which were of leſs 


Conſequence, could not reaſonably be diſputed : That is, 


fince it is evident, that the Security given by the Parlia- 


ments of the Three Henrys for Money borrowed for the 


Publick Service, (a Matter certainly of the utmoſt Con- 
cern in all Governments) was inſufficient ; it will follow, 
that all their other Acts of Parliament, could not be eſteem- 


ed of good Authority. 


Secondly, I ſay again, that it is without ſufficient War- 
rant, that the Doctor affirms, That all the Acts of Par- 
liament of the Three Henrys were good, though not con- 
firm'd ; becauſe it is manifeſt, ſome of them were de- 


clared void; which would not have been done, (accor- 


i ding 
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ding to the conſtant Practice and Uſage of Parliaments) 
if they had been good; for no Act can be declared void, 
but what was defective in ſome reſpect before; but no 
other Defe& can be aſſignd, as a Reaſon for ſuch a De- 
claration, 1n the preſent Caſe, but only that of Authori- 
ty in the pretended Legi/lators. Now it appears evident- 
ly from the Rolls of Parliament, (c) that all Statutes, Act g, G Rot. Parl, 
and Ordinances, made in and for the Hurt, Deſtrufion, and Edu. 4. 
Avoiding of the Right and Title of King Richard, or of his | 
Heirs, to ask, cleyme, or have the Crown Royal, Power, Eſtate, 
Dignite, Præeminence, Governance, Exerciſe, Poſſeſſions, and 
Lord/hips, &c. are ordained, declared, and eſtabliſhed to be 
; woid, and be taken, holden, and reputed void, and for nought, 
adnulled, repealed, revoked, and of no Force, Value, or E f- 
fe, &c. For this Clauſe being declaratory, does not only 
imply, that they were not to be of any Force for the fu- 
ture ; but alſo, that they wanted it before. And this 
cannot be doubted by thoſe, that will give themſelves 
the Trouble of peruſing the whole Act; in which it is 
affirmed, That the Right and Title of the Crown of Eng- 
land, after the Deceaſe of King Richard II, by Law, Cu- 
ſtom, and Conſcience, deſcended to Edmund Earl of March ; 
and that Faith and Ligeance was due to him; and alſo Ri- 
chard Duke of York is ſaid, in his Life, to have been very 
King, in Right, of the Realm of England. Which Expref- 
ſions could not poſſibly have been uſed, if they had not 
look'd upon thoſe Acts of Henry IV, by which he en- 
deavour'd to ſecure the Succeſſion of the Crown to his 
Iflue and Family, as ineffectual for the Purpoſes they 
were intended. And thus, when Henry VI. regain'd the 
Crown, and by forcing Edward IV. out of the King- 
dom, was fully poſſeſſed of every Part of it; what he 
did in Parliament, during that Interval, was entirely 
vacated by the ſaid Edward: The AQ of Parliament, by 
which this Annullation was declared, is worthy of the 
Doctor's ſerious Confideration ; and therefore I ſhall 
tranſcribe it for his Uſe. | | 

(d) Whereas in the moſt dolerous Abſence of our Sovereign (4) 15 Edu 
Lord the King out of this Realm, being in the Parts of Hol- +7 
land, and before his victorious Regreſs into the ſame Realm; 
in a pretenſed Parliament, unlovfall an by uſurped Power 
ſummon d by the Rebel and Enemy to our Sovereign Lord the 
King, Henry VI, late in Deed and not of Right King of 
5 Oo England, 


(% View, 
P. 37 
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England, holden in the Palace of Weſtminſter the Twenty 


Sixth Day of November, in the Ninth Tear of our Sove- 
reign Lord the King that now is, under the coloured Title 


the ſaid Henry, the Forty Ninth 1 the Inchoation of his 


retenſed Reign, and the Firſt Year of the Readeption of his 
Lepa Power an] Eſtate, divers and many Matters were 
treated, communed, wrought, to the Deſtruction and Diſberi- 
fon of our Sovereign Lord the King, and of his Blood Royal, 
by the Labour and Exhortation of Perſons not fearing G o b, 
nor willing to be under the Rule of any Earthly Prince, but in- 


| clined, of ſenſual Appetite, to have the whole Governance and 


Rule of this Realm under their Power and Domination : Which 
Communication, Treates, and Workyngs, doth remain in Wri- 
ting, and ſome exemplified, whereby many Inconveniencies may 
enſue to our Sovereign Lord the King, and his Blood Royal, 
which Go o defend, and all Noblemen at this time attending 
about the King, and all his other Liege People and Subjects, 
oneles due Remedy be provided in this Behalf. Our ſaid So- 
dereign Lord the King, by the Aſſent of the Lords Spiritual 
and Temporal, and at the Requeſt of the Commons in the ſaid 
Parliament aſſembled, and by Authority of the ſame, for the 
Surety of his Noble Perſon, his Noble Iſſue, and the Inheri- 
table Succeſſion of the fame, and for the Surety of all the Lords, 
Noblemen, and other his Servants and Subjecte, hath ordained 
and eſtabliſhed, that the ſaid pretenſed Parliament, with all 
the Continuances and Circumſtances depending upon the ſame, 
be void and of none Effect. And that all Acts, Statutes, 
Ordynaunces, Treates, Communications, Conventions , and 
Workyngs in the ſaid pretenſed Parliament treatyed, commu- 
ned, &c. and all Exemplifications made upon the ſame, or 
any Part of them, and every of them, fhall be reverſed, can- 
2 void, undone, revoked, repealed, and of no Force nor 
Effect. 7 Are Fe 

TAE Doctor is indeed (e) poſitive, that the Authori- 


ty of thoſe Laws, which Henry VI. made on his Readeption 


of the Regal Dignity, had been own'd, if they had not been 
repeal d by Edward IV. for theſe Statutes (as he is pleaſed to 
rm) made in the Forty Ninth Year of Henry VI, did not 


ow >} cl 


ink of themſelves, as ſome have imagined, and urged for an 


Argument ; but were repealed and reverſed, as my Lord Chief 
Fuſtice Coke ſays; for Edward IV.'s A& doth not declare 
them void, but ordain ani eſtabliſh them to be void. A very 

* | acute 


Croun of England aſſerted, &c. 


acute and judicious Obſervation ! For then it ſeems (f) GH Holint. 


King Edward IV.'s Friends ſtood all this while attainted 
his Iſſue excluded the Succeſſion, and his Laws repealed, 
till the Time of paſſing the Act, which was the Space 
of eight Years ; for ſo long it was, before he thought 
fit to annull the Proceedings of Henry VI. in his pre- 
tenſed Parliament. Now it muſt be obſerved, that Ed- 
ward IV. held a Parliament in the Twelfth Year of his 
Reign, and another in the Seventeenth, (when the Act 
we are now ſpeaking of paſsd) in which no attainted 
Perſon could pofhbly ſit; and conſequently, during all 
this Space of Time, the Acts of Parliament made by 
Henry VI, being in full Force, according to the Doctor's 
Aſſertion, Edward 1V.s beſt Friends were incapacitated 
for Sitting in Parliament: The Doctor may believe this if 
he pleaſes; but I muſt defire to be excuſed. The true 
Reaſon undoubtedly, why at laſt it was thought fit to 
annull the Proceedings of that Parliament of Henry VI, 
was out of a prudent Regard to the Uncertainty of Hu- 
mane Affairs, of which that Age was abundantly con- 
vinced. Another Revolution might happen, when the 
Friends to the Lancaſtrian Family would have it in their 
Power to revenge themſelves upon their Enemies ; and 
then thoſe Acts of Attainder, which had not been re- 
verſed, might be put in Execution : And befides, Hen- 
ry VI, in this laſt Parliament, had again entail'd the 
Succeſſion of the Crown upon his own Iſſue; and 
(which might be judged a Matter of no ſmall Concern) 


head's Chron: 
? 10 Edv. 4. 


upon the Failure of it, had ſettled it upon the (g) Duke (2) Ibid. 


of Clarence and his Children. Now conſidering the Tem- 


per of that (%) Duke, and the e of thoſe Times, (5) He died 
CT 


it might be thought dangerous to ſu 
made in a pretenſed Parliament, unlawfully and by uſurped 
Power ſummon d by that Rebel and Enemy to King Ed- 
ward IV, Henry VI, late in Deed and not of Right King 
of England) to continue unrepealed. I make uſe of that 
Word, becauſe I think I may do it without any Prejudice 
to my Opinion; for though the Doctor ſeems perſuaded, 
that whatever Acts are repealed, muſt needs be of Force 
till they are ſo; 1 cannot allow this to be always true ; 
of which 1 have juſt now given an Inſtance, in the 
Acts of Henry IV, which were declared Null and Void 

in the Firſt Parliament of Edward IV; and yet in that 
| very 


r that AR (tho that Tear. 


O vim, 


P. 49. 
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very Statute they are ſaid to be repealed too. It is true, 


the Acts of Henry VI. are not declared void in this of Ed- 
ward IV, in expreſs Terms; which Omiſſion the Doctor 


thinks remarkable for his Purpoſe; but the Words made 
uſe of are certainly of equal Importance; for they are 


ordained and eſtabliſhed to be void, which undoubtedly is 
equivalent to declaring them ſo. In a word, if the Laws 
made by Henry VI. before his Diſpoſſeſſion, were not 
held of ſufficient Force and Authority, as I have proved 
by ſome Inſtances; it muſt be very ſtrange, if thoſe 
made by him upon his Recovery of the Crown, ſhould 
be good and valid. Or, which 1s much the ſame thing, 
if Edward IV. could lawfully declare all the Acts of Par- 
liament of Henry VI. null and void, which were made 
by him the firſt Thirty Nine Years of his Reign ; it 
would be ſtrange if any ſhould maintain, that his ſubſe- 
quent Laws were of better Authority. 8 
ISAAL L now proceed farther in my Enquiries into 
the Truth of the Doctor's Poſition, That none of the Acts 
of Parliament of the Three Henrys were confirm'd by Ed- 
ward IV. The (i) Doctor confefles, that ſome Acts of 
Parliament relating to the Town of Shrewsbury, and to the 
Founding ſome Religious Houſes, were confirmed by Edw. IV ; 
but then he ſays, this was probably through Caution, and at 
the Deſire of thoſe that were concerned in them : | readily a- 
gree with him in this Point; but the Queſtion is, whe- 
ther this Caution was not neceſſary; and whether the 
Validity of theſe Acts, for which this Confirmation was 
defired, might not have been controverted without it. 
Confirmations of this Nature do not uſe to be defired, or 
granted, but upon real, not 1maginary Occaſions; and 
therefore if ConjeQtures were to be admitted in this Caſe, 
they ought rather to be in Favour of the former, than 
the latter; eſpecially conſidering the Intention of the Act, 
in which theſe Confirmations were made. The Preamble 
ſays, it was to prevent Ambiguities, Doubts, and Diver ſities 
of Opinions about the Validity of Acts of Parliament; and 
therefore the Doctor muſt give me Leave to inferr, that 
this Confirmation was no unneceſſary thing. Beſides, al- 
lowing this Caution to have been needleſs, yet even this is 
an Argument againſt the Doctor's Hypotheſis ; for if the 
Legiſlative Authority of Kings de Facto was an undeniable 
Part of the Conſtitution, which had been always univer- 
fally 


Crown of England aſſerted, &c. 


ſally acknowledged, and never diſputed ; how came 
Doubts to ariſe on a ſudden, in Peoples Heads, about 
the Validity of the Acts of the Three Henrys? What 
Reaſon was there, why any Subject ſhould put himſelf to 
the Charge and Trouble of ſoliciting an A& of Parlia- 
ment to ſecure a Title, that had never been called in 
Queſtion ? And this will be thought the more ſtrange, 
when it is obſerv'd, that tho the Doctor calls theſe Acts 
which were confirm'd, Acts of a Private Nature; yet 
they were ſuch, as Multitudes of Perſons were concern- 
ed in: All the Inhabitants of the Town of Shrewsbury, 
and all thoſe that derived any Benefit from the Reli- 


pious Houſes founded by the Houſe of Lancaſter, whoſe 


Number could not be ſmall and inconſiderable. Surely 


it would be very ſurprizing and unaccountable, to find 


People ſo much afraid, where no Fear was, if it had not 
been a prevailing Opinion in thoſe Times, that the Acts 

of Kings de Facto needed Confirmation; but ſuch an Opi- 
nion could never have obtain'd ſo powerful an Influence, 
had the Conſtitution been ſuch, as the Doctor repreſents it. 
To all this let me add, that it was at the Deſire, not on- 
ly of thoſe that were immediately concern d, that theſe 
Acts were confirm'd ; but alſo of the Houſe of Commons 
too; for all Acts of Parliament, in thoſe Days, were in 
their firſt Formations only Petitions of the Commens, who 


could not be ſuppoſed capable of making that any Part 


of them, which never had a Precedent to countenance 
it; and if the Doctor's Opinion be true, wanted even 
the leaſt Appearance of Reaſon to juſtify and ſupport 
it. To conclude therefore, ſhould we allow it to be 
true, that theſe were the only Acts of the Three Henrys, 
that were confirm d by Edward IV; yet this Confirmation 
is a Proof, that thoſe A&s were not thought of ſufficient 
Authority without it. And then I may ask the Doctor 
to give one ſingle Inſtance out of all our Records, of any Act of 
Parliament made by a Rightful King, that ever was confirm'd 
for Want of ſufficient Authority. This Queſtion was put 
to the Doctor with great Aſſurance, as he is pleas to ſay ; 
but I am perſuaded, with as much Judgment: And it 


145 


is worth while to obſerve, how the ( Doctor anſwers (4) Defence, 


it. The Acts (ſays he) of the 12th of Charles II. were con- *7* 


firm d in the 13th of Charles II; and this, he tells us, is an 
Inſtance for him, and a famous one. Well! if the Doctor 
| TP only 
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only may ſpeak with Aſſurance, who can help it? But I 
hope, without Breach of Modeſty, we may ask what 
he meant by this Anſwer ; and how it was to his Pur- 
poſe. The Queſtion was, Whether Acts made in a 
Legal Parliament by a Rightful King, were ever con- 
firm d, by Reaſon of a Defect of that King's Authority: 
The Doctor ſays, Ves; becauſe King Charles II. confirm'd 
the Acts made in the Convention ; this is wonderful: For 
the Doctor knows very well, that thoſe Acts were not con- 
firm d for want of Authority in King Charles II, when they 
were made; but for want of Authority in that Convention, 

or Parliament, upon the account of its not being called by 


the King's Writ. The Doctor is too well acquainted 


with our Conſtitution, to be ignorant, that there are cer- 


tain Eſſential Forms to be obſerved in the Summoning, 


(1) 39 Hen. 


. 


Electing, and Conſtituting Legal Parliaments, by the Omiſ- 
ſion of which their Proceedings will be queſtionable at 
leaſt, if not void; and this may undoubtedly (1) happen 
under Kings de Jure: But how is this applicable to the 


Caſe of Henry V 3 Acts were confirm'd only upon 


the Account of a Defect in his Authority, and not upon 


any Suſpicion of 3 in the Aſſembing of his Par- 


liament? Well, but the or asks, how it came to 
paſs, that there were no more Acts of Parliament of the 
Three Henrys confirm'd, if they were not of ſufficient 
Force without it? I anſwer; That it is very probable, 
that many more were confirm d, than thoſe the Doctor 
mentions; but that ſome more were confirm d, is certain 
and undeniable. | f 

Firſt, I ſay, it is very probable, that many more were 


confirm d, than thoſe mentioned by the Doctor. For 


(m) Rot. 
Parl. 39 Hen. 
6. n. 15. 


when Richard Duke of York laid Claim to the Crown, he 
granted and agreed, that all other A&s and Ordinances of 
Parliament (beſides thoſe that concern'd the Inheritance 
of the Crown) (m) ſhould be good and ſufficient againſt all 
other Perſons : This Conceſhon prevented many Incon- 
veniencies of a Change. And Edward IV. was obliged 
by the Intereſt of his Government, and by this Precedent 
by his Father, the firſt Claimer, to approve of the Con- 
ceſhon. Beſides, the ſame Concern for the Publick Good 
and Welfare, which prevail'd with King Edward to con- 
firm the Judicial Acts, &c. of the Three Henrys, done out 
of Parliament, would neceſſarily oblige him to do as much 

for 
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for many of their As of Parliament, which manifeſtly 
provided for the general Benefit and Advantage of his 
People. It is true, the Act which confirms the Judicial 
Proceedings, &c. of thoſe Princes, ſeems plainly to (n) ex- ( Star. 
cept their Acts of Parliament from that Confirmation; but . 
even that Exception overthrows the Doctor's Aſſertion; 47 made in 
for if it was a certain and unqueſtionable Truth, (as he 7,7.” 
would make us believe) that thoſe AFs wanted no Con- (whe thor 
firmation ; it was impertinent to tell the World, it was « ay F. 
not intended them: And it is not eaſy to conceive, ſuch 4% Mr... 
an Inſtance can be produced of As of Parliament, the their Jin 
Authority of which was indiſputable, that were par- 
ticularly excepted out of an Ad of Confirmation for no 
other Reaſon, but only becauſe they did not need any. 
It is very probable therefore, that King Edward took care 
to intimate his Pleaſure, that all thoſe Ads of his de Fa- 
do Predeceſſors, which were thought of publick Uſe and 
Service, ſhould ſtill be put in Execution, notwithſtand- 
ing we do not meet with any expreſs Act of Parliament, 
by which they were purpoſely and formally confirm'd ; 
and the true Reaſon, why only thoſe particular Acts, 
which concern'd the Foundation of Religious Houſes, and 
the Town of Shrewsbury, were mention'd, ſeems to have 
been, rather to ſecure them from the Ad of Reſumption, 
which had paſſed juſt before in this Seſſion of Parlia- 
ment, than to ſupply the Defect of Authority in the 
Kings of the Houſe of Lancaſter : For by this Act of Re- 
ſumption, all Lands, Rights, and Powers, being reſtored to 
the Crown, which had been granted away by the Three 
Henrys; the very Sites of Religious Houſes founded by 
them were reſumable, without a particular Exception ; 
and upon the ſame Account the Town of Shrewsbury 
ftood in need of particular Favour, for the Preſervation 
of thoſe Privileges, which had been conferr'd upon it 
by the Bounty of thoſe Kings. 

Bu r, Secondly, It is certain ſome other As of Parlia- 
ment of thoſe Princes of the Houſe of Lancaſter, were con- 
firm'd by Edward IV, beſides thoſe mentioned by the Do- | 
Qtor : As an (o) Act for the Cloathing, &c. of the Judges, () Rot Parl. 
(p) and the Letters Patent of Henry VI. to Facquette of (p) ib 4 
Luzemburgh, Ducheſs of Bedford, granted in Parliament, are 
- alſo confirm d. All Commiſſions of Sewers, for which they 


had the Authority of Acts of Parliament made by Heu- 
Wh yy 


e , ‚˖‚⏑P Üͤ.ůUuůů—)˙ů»n.). ́ »»» 
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ry VI, are likewiſe declared (q) Good ; which plainly 
ſhewed, that thoſe Acts were not held of ſufficient Force, 
to warrant the Proceedings of the Commifhoners. And 
Laſtly, ſeveral Acts of Parliament made by Henry VI. 
againſt the Breakers of Leagues, &c. with Foreign Princes, 
are (r) expreſly confirm'd; but at the ſame time it is de- 
clared, that the ſaid Confirmation ſhall not extend to the 
ſecond of Henry V, VI; which affords us another remark- 
able Inſtance of an AQ of Parliament made by a King 


i Facto, which became void by the King de Fure's bare 


) 25 Hen. 8. c. 21. quis crederet 


Refuſal to confirm it. I doubt not however, but it will 
be ſtill ask d, Why don't we find more Acts of Parlia- 
ment of the Three Henrys confirm'd, if it was neceſſary? 
How comes it to paſs, that ſo many of their Laws have 
been executed ever ſince their Reigns, without any A 
rance of a Ratification from their Lawful Succeſfor ? 
If they did not receive their Authority from the Makers 
of them, from whence did they derive it? Now, if this 


Objection ſignifies apy thing, it will prove as well, that 


Laws may be made without Biſhops, without a Houſe 
of Commons, without the Concurrence of the Three E- 
ſtates, and even of the King himſelf ; for Inſtances ma 

be eaſily given of Acts an1 Ordinances, which have had the 
Force of Laws in England, which were defective upon 
one or other of thoſe Accounts. Thus Mr. Prynn (J) tells 
us, That ſeveral Acts are printed in the Statute Book, as Acts 
of Parliament, which had no Authority. And my Lord 
(t) Elleſmere has mention'd ſeveral Proclamations, which 
had the Force of Laws. It has likewiſe been (a) acknow- 
ledg'd, that many Conſtitutions, which were originally 


enacted by a Foreign Authority, (as ſome Papal and Legan- 


tine Conſtitutions) are binding in England, by Virtue of the 
Royal Sufferance, and the free Conſent of the People; yet 
ſurely it does not from thence follow, that the Pope had 


any Authority to impoſe them. But this will appear 


more evident by the following Obſervations. (z) A 
Learned Author has aſſured us, that ſome Ordinances of 


(9) 1 Edw. 4. 1. (x) Præfat. D. Gale ad 10 Seriptores. 
(r) 14 Edw. 4. 4. . Mirum div, Simon Montfortius leges 
(5) -Prynn's Prez. 10 his Regiſter of Parl. aliquot rogavit; Henricus tertius pelſi- 
Writs in the Beginning. mis uſus conſiliis non aſſenſit, inde bel- 
(t) 1 his Speech . the Poſt Nati. lum civile & I Et tamen, 
Illis ipſis Montfortii ne- 

tarii placitis obſequium perſolvimus. 


Simon 
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Simon Montfort had as much the Farce of Laws, as if they 
had been made by King Henry III. And tho it is an 
eſtabliſnid Truth, that the Aſſent of the Commons is ab- 
ſolutely neceflary in making Laws, and without it no- 
thing can deſerve the Name of an Act of Parliament; 
yet my Lord Chief Juſtice (y) Coke aſſures us, That the 
5th of Richard II. concerning Hereſy, tho' proteſted a- 
gainſt by the Commons, was put in execution, and con- 
tinued to be obſerved as a Law, till it was repealed by 
Edward VI. (z) and Queen Elizabeth. The ſame thing 
is (a) affirmed by Mr. Fox, of the 2d of Henry IV. c. 15. 


That the Commons never gave their Conſent to it; and 


my Lord Chief Juſtice (b) Coke concurrs with him in his 
Opinion of this Statute, and likewiſe of the 29 of Hen- 
ry V. c. 7. The Force of which Acts was felt by the 
Subjects, till Henry VIII.'s and Edward VI.'s Reigns ; and 
afterwards in that of Queen Mary, till their final Repeal 
by Queen Elizabeth. | 

I May now ask the Doctor the ſame Queſtion he 
puts to his Adverſaries, (Defence, p. 62.) what ſort of 
Laws theſe were. Will he fay they were Statute Laws? 
That could not be, for they were not enacted in a Par- 


liamentary Way. Were they Common Laws? That was 


alſo impoſſible at the Time when they were firſt put in 
execution. When he anſwers theſe Queſtions, his Ad- 
verſaries will be able to tell him, what ſort of Laws thoſe 
of the Three Henrys were. Cuſtoms, he ſays, (View, p.24.) 
are ſometimes by Ads of Parliament turn d into Statute Law, 


but Statutes can never be turn d into Common Laws or Cuſtom. ' 


But therein he neither ſpeaks Accurately, nor according 
to Truth: For, Firſt, Tho' Statutes are ſometimes made 
in Affirmance of Common Law; yet Common Law is not 
thereby turn d into Statute ; for then it would ceaſe to be 
| Common Law. Secondly, It is not true, that Statutes can 


never be turn d into Cmman Law; for my Lord Chief 
Juſtice Hale“ has given it under his Hand, That many of 


thoſe things, that nom obtain as Common Law, had their Ori- 
ginal Parliamentary Acts or Conſtitationt, made in Writing by 


the Kang, Lor ds, and Commons; tho' thoſe As are nom either | 


0 3d Haft. E. 3 and ; In 8 C Alt and Man. he 1 H 8. 
ch. 22 Pol and Sr Nbg rel as 556. in Hen. 4 nn 
den's Val, of che Chef bie che alien 

Cz) 1 Edw.6, C. 12. 1 Elz. c. 1. * Hit. of the Common Lay, ch. I. p. 3. 


Q q not 
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not extant, or if extant, were made before Time of Memo- 
ry, &c. | N 

25 SHALL only beg Leave to mention one Inſtance 
more of this Nature, which alone might be ſufficient to 
ſhew, that the Validity of Laws does not always depend 
upon the Authority of the firft Makers of them ; or (that 
I may expreſs myſelf with the utmoſt Clearneſs) that 
the Commands of Perſons not legally qualified to give 
them, may be obſerv'd and obeyed, as equal in Authori- 
ty to the moſt Sacred Laws of the Kingdom. | 
(% Ww. (c) Kine Richard II. being forced to yield to the 
— #5 Violence of the Times, iſſues out his Writs for a Parlia- 
Regiſter, &c. ment to meet on the 30th of September, the 23d Year of 


- of Parliament 


Mic. Seas, his Reign; on which Day he-refign'd up his Crown; 
P 449-45% and the Duke of Lancaſter took Poſſeſſion of it, by the 
| Name of King Henry IV; and thereby that Parliament 
was actually Diſſold d, the very firſt Day it met, aß the 

(4) Pywn, Parliament Roll of Henry IV. declares (d) Henry IV. 
_— being thus declared King, does upon that very 30th of 
September ifſue out his Writs, in his own Name, for a 
new Parliament, to be held at Weſtminſter on St. Faith 
the Virgin's Feſtival, the 6th of October then next ſollow- 
( Pryin, ing. (e) Now there being only Six Days Space between the 
_ Teſte of thefe Writs, and the Day of the Parliament, it was 
impoſſible to make any new Elections of Knights, Citizens, and 
Burgeſſes, throughout England, in ſo ſhort a Space; upon | 
which Account, the Knights and Burgeſſes ſent to the Parlia- 
ment ſummon d by King Richard, were continued, and forth- 
with return d for this, as if they had been newly elected, by Vir- 
tue of this New King's Writs. This is Mr. Prynn's Ac- 
count of this Parliament, which I am perſuaded will be 
found true upon Examination; and if we confider far- 
ther, that King Richard was a Priſoner at the Time, 
when he fignd his Writs for a. Parliament, at Cheſter ; 
perhaps there never was a Convention, which conſiſted 
of Members more illegally aſſembled. For, Firſt, Be- 
ing not elected by their reſpective Counties and Bo- 
roughs, they could not poſſibly be qualified to repre- 
ſent them. And, Secondly, King Richard being mani- 
feſtly under a Force, when he iſſued out his Writs, 
by which they were firſt EleFed, their Proceedings 
could never have a juſt and legal Title to the Name 
of Laws, unleſs confirmd by that Prince, when re- 


ſtored 


Crown of England aſſerted, &c. 
ſtored to his full and entire Liberty. What ſhall we ſay 
then to the Laws enacted by that Convention, by which 
the Eleventh of Richard II. was confirmed, and that of 
the Twenty firſt of his Reign repea'd, and many other 
Ads paſſed, which have hitherto been put in Execution, 
and are held of Force at this Day ? Had they ever been 
declared good by a ſubſequent Parliament regularly 
aſſembled; this would be a ſufficient Vindication of 
their Authority; but where is the Ac to be found? It 
is true, in the next Parliament, (f) Henry IV. confirms all 
the good Laws made by himſelf and his Progenitors ; but this 
8 could not be of Force enough, to authorize 
any As, which were not good Laws before their Confir- 
mation ; for by the Rules of Common Law, the Confirmation 
of a void thing it alſo void: Upon which account (g) H- 
derfin tells us, That it was made a Queſtion among the 
Learned, whether the Acts of the Convention (A. D. 
1660.) were good, notwitliſtanding the Confirmation in 
the 14 Car. II. I confeſs indeed, I fee no Ground for 
any Doubt in this laſt Caſe ; for the Act of Confirmation 
duly confider'd, clearly obviates all poſſible Queſtions, 
and particularly that which he ftates, of which it is 
plain the Parliament was aware. For 1t 1s obſervable, 
Firſt, They are careful not to call it a Parliament, but 
only the Lords and Commons aſſembled; and the As, 
only Acts of the Lords and Commons, conſented to by 
the King. Secondly, They declare, the Aſſembling and 
Acting in that Manner, is not to be drawn into Ex- 
ample. Thirdly, They not only ratify and confirm, but 
enact and declare the Acts there mention'd to have the 
Force of Laws, as if made in that Parliament ; whereby all 
imaginable Doubts and Queſtions were effectually pre- 
_ vented, and the Authority of thoſe Acts of the Conden- 
tion beyond Contradiction eſtabliſhd and ſecur d. But 
nothing of this Nature was done by Henry IV. in his 
ſubſequent Parliaments; neither does any thing appear 


ict 


(\)Rot.Pail: 
2 Hen, 4. 3. 


(eg) Syder- 
fin” Reports, 


Part 1. Rep 
1. 


upon Record ſufficient to determine any Controverſy, 


that ſhould ariſe concerning the Validity of the Acts of 
(what is call'd) his Firſt Parliament. From all which In- 
ſtances it is abundantly manifeſt, that the Acts and Or- 
ders of Princes and Aſſemblies, which had no Legiſlative 
Capacity, may be obſerved as Laws, though they nevet 
had any due Confirmation; and then it is alſo * 
m0”; that 


unqueſtionable. 
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that the Doctor has not proved his Point; ſuppoſing it 
to be true, that the As of the Three Henrys were always 
executed as good Laws, tho never confirm d; for it will not 
from thence follow, that their Authority was good and 

Tus I have at large laid down the Reaſons, why I 
cannot admit of the Legiſlative Authority of the Three 
Henrys; and particularly ſuggeſted ſome Difficulties , 
which will not ſuffer me to allow the Execution of their 


Acts of Parliament to be a good Argument for their 


original Validity. In a word, I have offer'd ſome 
Proofs, in my Opinion, of Weight enough, to ſatisfy. an 
unprejudiced Reader, that the Acts of Parliament made 


by the Houſe of Lancaſter, were not in themſelves of 


ſufficient Force and Authority to oblige King Edw. IV; 
and this I imagine is all, that is needful for my Purpoſe. 


For it is a Doctrine laid down by my, Lord Chief Ju- 


() Calvin's 
Uſe. 


ſtice Coke, (Y) that Kings that ſucceed by Hereditary Deſcent, 
are bound by the Acts of their Predeceſſors ; but then they 
muſt be ſuppoſed to be Lawful Predeceſſors; becauſe no 
other Reaſon can poſſibly be aſſign d, why this Rule did 
not take place in the-Calſe of Edward IV, but only the 
Defect of Title in the Princes of the Houſe of Lancaſter. 
From whence we may obſerve this remarkable Diftin- 
ction between a King de Facto, and a King de Jure; viz. 
That the Acts of Kings de Jure do bind their Succeſſors, 
but thoſe of Kings de Fafo do not bind Kings de Jure; 
which overthrows effectually (if I may have Leave to 
ſpeak with Aſſurance) all the Doctor's Reaſonings from 
the Acts of Parliament of the Three Henrys. When I 
ſay, that Edward IV. was not bound by the Laws of the 
Kings de Facto his Predeceſſors, 1 would not be ſuppoſed 
to mean, that they were all abſolutely void at his Acqui- 
fition of the Crown: For then it would be hard to con- 
ceive, how any of them could be capable of a Confirma- 


tion, according to the Maxim above-mention'd, That the 


à Subject, which Jam by no means qualified to be confi- 
a 1 


Confirmation of a void thing is itſelf void : And the Truth 
is, to be deid, being the fame Thing as to have no Ex- 
iſtence; it cannot be pretended, that a Confirmation gives 
a Being to that, which had none before; but only ſup- 
plies thoſe Defects of Strength and Authority, which it 
wanted. If 1 may therefore preſume to {peak freely on 


dent 


Crown of En gland aſſerted, &c. 


dent in, I would: diſtinguiſi between the As of Parlia- 
ment of theſe Three Kings of the Houſe of Lan- 
caſter; ſome whereof I would venture to ſay, were 
only 2oidable:by|King Edward IV, and the reſt actually 
aid upon his Acceſſion to the Crown. Firſt, I am of Opi- 
nion, that ſome (and thoſe the much greater Part) of 
the Acts of the Three Henrys, were only voidable by 
King Edward IV, and not actually void at his Entrance 
upon the Throne; ſuch I conceive were all thoſe 4&s v 
Parliament, which did not in the leaſt prejudice the Right 
and Intereſt of the King de Jure ; and were alſo condu- 
cive to the general Good of the Subject, and the Peace 
and Happineſs of the Government: That theſe were not 
actually void in the Beginning of King Edward's Reign, 
J am very willing to allow; but then they depended 
entirely upon the Good-Will and Pleaſure of Edward IV, 
whether their Authority ſhould be fully eftabliſh'd, or 
utterly rejected: In order to which a (i) Declaratory Act 
was manifeſtly requiſite, for the Quiet of the Subject, 
and the more orderly Proceedings in the Courts of Ju- 
ſtice; without which they muſt have remain'd in the 
ſame precarious Condition, during his whole Reign. 
This I am perſuaded is a rational Account of King Ed- 
ward's Conduct, with reſpect to the Laws of his Three 
Predeceſſors; for though they were good againſt the 
Subject, who had already given his Conſent to them; 
yet they could not bind the King againſt his Will and 
Approbation, which he might give, or refuſe at his own 
proper Time; and therefore, as I have before obſerved, 
though he confirm'd ſome, and rejected others, yet we 
meet with an Inſtance of one, which ſeem'd to retain 
ſome Authority, till the Fourteenth Year of his Reign; 
which clearly proves, that all that while their Obligation 
was not fix'd and determin'd ; as not being completely 
valid without a Confirmation, nor void without a Declara- 
tory AF. So that theſe Acts of Parliament of the Three 
Henrys, remaining ſtill upon Record, were executed by 
the Courts of Juſtice, and Officers of the Kingdom, 
without any Oppoſition or Interruption from the King; 


(3) It was apreed (in Calvin's Caſe) that Chriſtians, the Laws of thoſe Country: wil 
though Con Ks oo not bound by the remain in Force, withom 4 Declaration 
, which they conquer; to the contrary. 


of Chriſtians againſt | 


Laws of the Coun 
yet in all Congue 


R x and 
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and therefore were of Force only by his Permiſſion, not 
by the Authority of the Kings of the Houſe. of Lanca- 
ſter. In a word, as it is () declared by Act of Parlia- 


ment, that though the Pope had no Authority of im- 
poſe his Decrees upon this Kingdom, yet many of them, 
for a long while, obtained the Force of Laws by Royal 


Sufferance, and the free Conſent of the Subjects; the ſame 
thing may be ſaid of the Laws of the Three Henrys: 
They were of no Authority by Virtue of any Legiſlative 
Capacity in the Makers of them; but being of Publick 
Uſe and Service, by the Sufferance of Edward IV, and 
his Succeſſors, and the Approbation of the People, they 
have been conſtantly received and executed, as if they 
were made by Princes of an undoubted Title. And for 
a farther Proof, that this is no ſingular and unwarranta- 
ble Opinion, which I have here advanced, the following 
Inftance will deſerve the Reader's Perufal. King Hen- 
ry VIII. having great Occaſion for Money, which he was 
aſhamed to ask for in Parliament, (their late Bounty to 
him having more than anſwered all his juſt Expectations) 
appoints Commiſſioners to collect a () Benevolence through- 
out his Kingdom: Now this being directly contrary to 
an Act of Parliament, made by (m) Richard III. that Sta- 
tute was objected by one of the City Lawyers, againſt 
any farther Proceedings in that Collection; but it was 
anſwer d immediately by the King's Counſel, (n) That 
Laws made by Uſurpers oblige not Legitimate Princes. That 
Richard III. was not only a Tyrant, but a Murderer of his 
own Nephews, &c. That Henry VIII. being the True and 
Undoubted Heir 1 the Crown, could be tie1 thereby no far- 
ther, than it pleaſed himſelf ; it being abſurd to think, that a 
Statute invented by a factious Aſſembly, and approved no other- 


' wiſe, than by a Criminal in the higheſt Degree, ſhould bind 


an Abſolute and Lawful Monarch; wherefore if they had no 
better Evaſion, it was not fit to maintain this. Such was 
the Opinion in that Reign of the Laws of Kings de 


65 25 Hen. 8. 21. 


I) Lord Herbert's Life of Hen. 8. An- 


no 1525, . See alſo Sir Robert Cotton's 
Poſthuma. Of the manner how Kings 
have ſupported themſelves, pag. 177. 
where we meet with the following Pa age: 
In the Time of Hen. 8. Anno 14. of his 


Reign, he exacteth by way of Loan, 


Ten Pound in the Hundred of all Goods, 


Jewels, Utenſils, and Land, and accor- 
ding to the extremeſt Rate revealed by 
Oath of the Poſſeſſors. Notwithſtand- 
ing there is a Law, 1 Richard 3, thar 
none ſhall be denied, in Demand of any 
Loan, his reaſonable Excuſe. 

(n) 1 Rich. 3. 2. 

(] Lord Herbert, ibid. 


Fas - 


Croun of England aſſerted, &C. 

Facto; and the Conſequence of it was, that the King 
roceeded in collecting the Benevolence, without any Re- 
gard to Richard III.s Statute. This Piece of Hiſtory I 
am perſuaded is very pertinent to my Purpoſe, and a 
clear Proof, that I have very good Authority for my 
Opinion, that the Laws of Kings de Tacto do not bind 
Kings de Jure, and are only of Force by their Permiſſion 
and Sufferance ; and thus I leave it to the Doctor's Conſi- 
deration. To conclude therefore, the Diſtinction be- 
tween a King de Facto, and a King de Jure, is hereby ſuf- 
ficiently evident, that the latter can declare the other's 
Acts null and void, at his Pleaſure ; but the former has 
no manner of Authority over the Acts of a King de Jure. 
And this 1s agreeable to the unanimous Opinion of all 
the Judges, which they deliver'd in a Queſtion about 
the Grants of King Edward IV, (o) in which they affirm, 
that they are all goo4 without any Confirmation, which cannot 

be ſaid reciprocally of the Acts of Kings de Faffo. 
Bur, Secondly, Though many of the Ads of Parlia- 
ment of the Three Henrys, may very reaſonably be al- 
low'd to be only woidable by the King de Jure; yet there 
were ſome of a different Nature, which were undoubt- 
edly void upon King Edward's Acceſſion to the Crown ; 
and ſuch were all thoſe, which were made againſt the 
Title, Perſon, and Intereſt of that King, and his Family. The 
Doctor allows it to be true, that the bare Poſſeſſion of 
the Crown voids all Attainders ; and certainly the Reaſon 
is the ſame for the Nullity of all other Acts againſt the 
Right and Dignity of the True Heir, when he has gain- 
ed his Inheritance ; and therefore I ſhall preſume to ſay, 
that thoſe As of the Houſe of Lancaſter, which limited 
the Succeſſion of the Crown to their own Family, would 
have been of no Validity, though Edward IV. had never 
annulled them by the Authority of Parliament. If it 
ſhould be asked, why then they were declared void, if 
they were void without ſuch a Declaration; I anſwer, 
That Princes have always thought this neceſſary, for the 
greater Security of themſelves and Adherents, leſt ano- 


(o) Year-Books, 1 Rich. 3. 3. Term. juſmodi, ou Annuité grant à terme de 
Mich. Nota. Tenuz per touts Jes Ju- vie, le grant eſt bon fans aſcun confir- 
ſtices, que touts les Grants fait per Ed- mation; autre eſt des Offices Judic”, 
ward le 4. 2 aſcun homme d'aſcun Office, car ceux ſont voydes, &c, 
nient Judic” , comme Parkerſhip & hu- 
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ther Revolution ſhould put their Enemies again in Poſ- 


ſeſſion of the Throne; and then all the Ag made by 


(p) Lord Ba- 


con Liſe of 
Hen. 7. Engl. 


Edit. Fol. p. 
13. 


(7) 31H. 6. 


Pg 
(7) 12 Car.2. 


4 
O) 3Car.2, 
I. 


them, which had not been vacated, would appear in 
Judgment againſt them, to their utter Ruin and Deſtru- 
ction. 

Tuus, in the Cafe of Henry VII, though the Judges 
had given their Opinion, that the Crown took away all Stops 
and Defects of Flood, yet that (p) Prince took Care to have 
it ordain'd in Parliament, that all Records, wherein there was 
any Memory or Mention of his Attainder, ſhould be defaced, 
cancelled, ani taken off the File. Thus Edward IV. voided 
all thoſe Laws, that had been made to the Dy/heriſon of 
the Houſe of York ; and Henry VI, upon his Recovery of 
the Crown, annull'd thoſe of Edward IV. againſt his 
Title. And laſtly, in the like manner did Edward IV, 
ſome Time after his Reſtauration, treat the whole Parlia- 
ment of Henry VI. But from theſe Inſtances it cannot 
fairly be inferred, that thoſe Princes thought theſe Acts 
had Authority, without ſuch an Annullation ; for we 
find, that ſometimes the Acts of the moſt impudent Re- 
bels, and vileſt Uſurpers, have had the Honour of being 
declared void in Parliament, though no body doubted of 
their being ſo without ſuch a Declaration. Thus the 
Acts of John Cade, a moſt abominable Tyran, horrible, adi- 
ous, and errant fals Traytour, and all Enditement, and all 
things depending thereof, had and made under the Power of 
his Tyranny and Rebellion, are (q) declared of no Record, nor 
Effect, but void in Law. And all (r) Attainders by Oliver 
and the ſucceeding uſurped Powers, and (s) all Orders, Ordi- 
nances of both Houſes, or either Houſe of Parliament, for im- 
poſing Oaths, Covenants, or Engagements, levying of Taxes, &c. 
are declared void; though in the ſame AC it is ſaid, They 
were all null and void in their firſt Creation, and Making. 

Trav now examined every thing, which appear d 
to me conſiderable in the Doctor's Plea for the Legiſlative 
Power of the Three Henrys; and if I do not judge too 
indulgently of my Performance, have ſhew'd it to be 


” 


- 


| defective in the ſeveral Points, which were moſt inſiſted 


on. At the ſame Time I imagine, I have made it evi- 
dent, that the Example of Edward IV. is a clear Proof of 
the true Authority of Kings de Fure, in Oppoſition to 
the pretended Authority of Kings de Facto. : 

| N 


Crown of England aſſerted, &c. 


In the next place the Doctor urges the Laws of Ki- 
chard III. as a good Argument for his Legiſlative Capaci- 
ty; and ſeveral Pages are ſpent, to convince us, that all 
his Acts of Parliament have been conſtantly executed, as 
equal to thoſe of the moſt undoubted Authority ; ex- 
cepting only ſuch, as were repealed by Henry VII ; for that 
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King ( ſays (t) he ) did not pretend to declare any of them (9 i, 


void; which he certainly would have done, if the Conftitu- * ** 


tion would have borne it, ſince ſome of the Acts of Richard III. 
were of that odious and deteſtable Nature, and his Perſon ſo 
juſtly abhorred, that it was doing him too much Honour to re- 
peal thoſe As, if they could have been ſet aſide for Want of 
Authority in the Maker of them. To this purpoſe does the 
Doctor argue: And I very readily agree with him; I 
allow it to be true in Fact, that Henry VII. did not de- 
clare any Law of Richard III. void; and I am entirely of 
his Opinion, that the Conſtitution would not bear it; nay I 
am willing to grant, that this was a good Proof of the 
Legiſlative Authority of Richard III, with reſpe& to Hen- 
ry VII; and fully demonſtrated, that the Laws of the 
former did bind the latter. But then I muſt heg Leave to 
diſſent from the Doctor, when he inferrs from it in ge- 
neral, that the Laws of Kings de Facto are, in their own 
Nature, and without any Exception, good and valid. 
For, had Henry VII. as true an Hereditary Right, as he 
pretended, we ſhould have met with a much different 
Account of his Proceedings on Record, from what we 
now find ; but being himſelf in Reality no other than 
a King de Facto, it was impoſſible for him to act other- 
wiſe, than he did. How could he declare the AFs of 


his Predeceſſor void, upon the Account of his being an 


Uſurper, when he knew, he was no better himlelf ? 
Could his Laws be eſteemed of greater Authority than 
Richard I1I.'s? And what a happy Diſcovery would it 
have been to his Subjects, to acquaint them, that what- 
ever Laws he impoſed upon them, they could not oblige 
his Succeffor ; and conſequently would have but a pre- 
carious Exiftence after his Demiſe ? So that Richard III, 
conſidered with regard to Henry VII, was a King de Jure; 
as every King de Facto is to his Succeſſor, who has no 
better Title; for whatever Laws are made by the one, 
will bind the other : And this undoubtedly 1s the true 


Reaſon, why Henry VII. repealed thoſe Laws of Ri- 
9 1 chard 
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chard III. which he had a mind to get rid of; it being other- 
wiſe 1mpoſhble to deſtroy their Authority. And nothing 
can be a more remarkable Proof for this Purpoſe, than 
an Inſtance, which, the Doctor fancied, did very much 
favour his Hypotheſis ; and that is in the Caſe of thoſe, 
who had been attainted by Richard III; who were not 
permitted to fit in Parliament, till their Attainders were 
reverſed by a particular Act for that purpoſe ; but had 
Henry VII. been King de Jure, he would not have been 
obliged to thoſe Formalities; for it may be remembred, 
what I before obſerved, that Edward IV. did not reverſe 
thoſe Aﬀs of Attainder made by Henry VI. againſt his Ad- 
() Edward herents, till above ſeven (u) Years after his Reſtauration ; 
ugly in which Space of Time he had held ſeveral Parhaments, 
25 = wherein thoſe Lords and Gentlemen muſt have fat, before 
* e the Reverſal of their Attainders; unleſs the Doctor can 
4 4 imagine, ſo great a Number of Perſons, remarkable as 


Attainders well for their Quality and Fortunes, as for their Fidelity 


did . 5 o o * 
"147; to their Prince, were all that while incapacitated to fit 


in Parliament. Thus it is evident, that the As of Ri- 
chard III. were only valid againſt Henry VII, who ha- 
ving no better Title than Richard, could not pretend to 
declare them ⁊oid, without bringing all his own Acts in- 
to queſtion. If it ſhould be now asked, how thoſe of 
Henry VII. continued in Force, conſidering that he was 
ſucceeded by a Prince, that had an undoubted Right, not 
a bare King de Facto; the Anſwer is obvious; for this 
King of an undoubted Right was Henry VIII. his Son, 
who had too much Reſpect and Honour for his Father, 
to ſet a publick Mark on him as an Uſurper, by annull- 
ing his Acts; and for this Reaſon it is, that the Acts of 
Richard III, as well as thoſe of Henry VII, have always 
continued in Force; becauſe Henry VIII, who had Au- 
thority enough to vacate them, and did vacate the Ar 
againſt Loans, yet thought fit to permit them to be exe- 
cuted during his Reign; eſpecially conſidering, there was 
nothing in them to the real Prejudice of the Crown; but 
on the contrary, they were generally of great Uſe and 
Service in promoting the Intereſt of his Government; 
and having been thus put in Execution through Henry 
VHI.'s Reign, none of his Succeſſors would afterwards 
give themſelves the Trouble of calling their Authority in 
queſtion. This I take to be a reaſonable and true Ac- 


count 
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count of the preſent Validity of thoſe As; and no othet; 
| believe, can poſſibly be given, which is conſiſtent with 
the Power exerciſed by Edward IV, and Henry VIII, 
which belongs as well to every King de Jure, as it did 
to them. | | | 

Wren I call Henry VII. King de Facto, I therein ra- 
ther comply with the Humour and Inclinations of that 
Prince, than my own real Sentiments: For (z) from 
the Time of his Marriage with the Heireſs of the Houſe 
of York, he undoubtedly became King de Jure; and even 
before that Time, from the very Entrance of his Reign, 
he may be look'd upon as having a Preſumptive Right to 


the Allegiance of the People of England, as he had ob- 


liged himſelf by an early Promiſe to marry that Princeſs, 
and the whole Nation was perſuaded he would not fail 
to perform it. For ()) before he invaded King Richard, 
he had paſſed his Word, that he would make that Prin- 
ceſs his Wife ; which gave the greateſt Encouragement to 
the Nobility, who confidered the true Intereft of their 
Country, when they aſſiſted him in that great Enter- 
prize: And in his firſt Parliament, the Commons did not 
forget to Addreſs him to the ſame Purpoſe; and (z) the 
Lords Spiritual and Temporal, riſing from their Seats, and 


ſtanding before the King, 72 ke ſat upon his Royal Throne, 


© 


with their Heals bowed, in a low Voice humbly Requeſted him, 
to make the Lady Elizabeth bis Queen. To whom he 


(a) anſwer'd, with his own Mouth, That he was content to 


proceed according to their Deſires an Requeſts. So that the 
People of England, from the firſt Commencement of his 


Reign, had reaſon to conſider him as the Hushand of the 
Right Heir to the Crown; and upon that Account their 


Obedience and Fidelity to him will admit of a fair Ex- 


cuſe and Juſtification. But Henry VII. efteem'd it a Di- 
minution to him, to owe his Title to his Lady; and there- 


fore, as if he was afraid of nothing ſo much, as being 


thought a Lawful. Prince, he choſe to found his Claim on 


his own Hereditary Right, his Victory, and the Pope's 


Confirmation; which were utterly incapable of affording, 
him any real Support and Defence. His Hereditary | 


*) Archbiſhop Parker ſpeating of the  viti J. Morton. p. 297. Edit. Ha- 
Pope's Bull, belek feveral Title are be- nov. . 
flowed on Henry VII. adds; Solum jus (y) Lord Bacon Life of Hen. VII. 


Divinum omiſit, cujus etſi Ipſe expers 2. 5 
fuit, tamen ille cœlitùs date nuptiæ ca- (D Rot. Parl. 1 Hen. 7. 
rere non potuerunt. Antiq. Eritan. in (4) Kot. Parl. ibid. 
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160 


| fence, p. 165. 
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Title has indeed been much talked of, and often taken 
for granted even by (b) Perſons of Note and Eminen- 
cy; and therefore it may be worth while, to give that 
Matter a thorough Examination. 
Ir has been ſurmiſed, that Henry VII. had a Title to 


the Crown, as being deſcended from John of Gaunt, Duke 


of Lancaſter ; and tho it be true, that the Pretenſions of 
the Houſe of Lancaſter were condemned as falſe and 
groundleſs in the firſt Parliament of Edward IV ; yet it 
Is urged, that (c) Henry VII. having repealed that Act 
of Edward IV, by which Hemy VI. his Queen and Son 
were attainted and diſabled; all the Judgments made a- 


gainſt that Family were conſequently annulled, and their 


Right revived. But theſe Aſſertions will ſoon appear 
to be Miſtakes. EC 

Firſt, It is pretended, that Henry VII. had an Heredi- 
tary Title, as being deſcended from Fohn of Gaunt ; and 
the Truth is, we find it in the (d) Record of Parliament, 
that the King | viz. Henry VII.] told the Commons with his 
own Mouth, that his Coming to the Crown was as well by a 
Juſt Title of Inheritance, as by the True Judgment of 
Goo, Oc. and in one of the (e) printed Statutes it is 
ſaid, his Coming into England was for the recovering and 
obtaining kis Fuſt Title and Right to this his Realm of Eng- 
land. So that it ſeems his Right and Title commenced 


antecedently to his Poſſeſſion of the Crown, and before 


any of the Laws of Edward IV. which had ſet afide the 
Title of the Houſe of Lancaſter, were repealed. But 
ſurely the Beaufort Family, from whence only he deri- 
ved his Deſcent by his Mother, were the [legitimate, ſue 
of John of Gaunt, and Katharine Swinford, being born be- 
fore Marriage, and conſequently, by the Laws of Eng- 
land, incapable of claiming any Rights by Inheritance. 
They, were indeed afterwards legitimated by (F) Act of 
Parliament; and rendred capable of every thing, but the 


| Succeſſion to the Crown ; from which they were excluded 


% My Lord Bacon himſelf has comm. (ee) Rot. Parl. 1 Hen. 7. 


tenanced this Opinion in his Hiſtory ; and (d). Rot. Parl. 1 Hen. 7. D. Rex prz- 


the Biſhop of Saxam (Hiſt. Ref. Part 1. B.) fatis Communibus ore ſuo proprio elo- 
dhe, he ' only Objefion gain Hen quens, oſtendit ſuum N ad Jus 
ry VII.. Title was his Mother's being a- & Coronam Angliz fore tam per juſtum 
live, from whom he derived it. And Titulum Hereditariurs, quam per verum 
Dr. Higden has declared himſelf of the Dei. judicium, &c. | 

Same Sentiments, View, p. 68. And De- (e) 1 Hen, 7. 6. 


MI by 
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by expreſs Words in that Statute, as my Lord Chief Ju- 

ſtice (g) Cole obſerves; and therefore it is impoſſible to 7 See Lord 
conceive, how Henry VII. could, with any Colour of C. 1 
Juſtice, lay Claim to the Crown of England by De- Inſtitur. 


c. 1. of the 
ſc ent, Parliament; 


Bur, Seconl1ly, It is pretended, that all thoſe Acts of en 
Elward IV. which deſtroyed the Title of the Houſe of Appendix, 
Lancaſter, were repealed in the firſt Year of Henry VII. N.. 
Thus Sir George Treby (b) ſays, That in the Firſt of Hen- (6) Debate at 
ry VII, there is an Act male, that ſets aſide all the Acts and — 


Attainders made againſt his Line, and conſequently repealed the Abdica- 
1 Edward IV, which repealed 1 Henry IV. And fo far f. 55. 
(i) Dr. Higden agrees with him, as to affirm; That Ed- G) Vie, 
ward IV.'s Attainders of Henry VI. were revers'd and an- P 36. 
null d, and Henry VI.'s Title reſtored by Act of Parliament, 
in the firſt Parliament of Henry VII : And again, (k) Hen- (4) View, 
ry VII. in the firſt Tear of his Reign, paſs d an Act of Parlia- ® 58. 
ment, wherein it is enacted, That all Acts of Attainder or Diſ- 
ablements againſt the late King Henry VI. be void, annull d, 
and repealed, &c. So that the Force of all the former Decla- 
rations and Acts of Parliament againſt Henry VI. is taken 
off by this laſt Act of Parliament, which reſtores his Title. 
Now the Truth of this Matter will beſt appear by a 
Sight of the Act itſelf, which I ſhall here ſet down out 
of the Record. 1 Hen. 7. The King our Sovereign Lord 
remembring, how againſt Righteouſneſs, Honour, Nature, and 
Duty, an inordinate, ſeditious, and ſlanderous Act was made 
againſt the moſt famous Prince of Bleſſed Memory, King Hen- 
ry VI, his Uncle, in Parliament, in the firſt Year of Ed- 
ward IV. late King of England; Whereby his ſaid Uncle, 
contrary to due Allegiance, and all due Order, was attainted of 
High Treaſon. Wherefore our Sovereign Lord, &c. ordained, 
that the ſaid Act, and all Acts of Attainder, Forfeiture, and 
Diſablement, made or had in the ſame Parliament, be Void, 
Annull d, and Repealed, and of no Force, or Effect. From 
whence it is evident, that by this Repeal only thoſe par- 
ticular Acts, or rather Clauſes of Acts, were abrogated, 
whereby the Heirs of (I) Henry Earl of Derby were decla- ( Rot. Pall 
rec evermore unabled, and unworthy to have, joy, occupy, hold, * 
or inherit any Eſtate, Dignite, Pre- eminence, Enheritements, or 
Poſſeſſions within the Realm of England, c. All the other 
Judgments of Parliament, for * Title of Edward gi 
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and againſt that of the Hoyſe of Lancaſter, till remain- 


ing unrepealed, and in full Force. The utmoſt there- 


fore, that can be collected from this Statute of Henry VII. 
is no more than this; That thoſe Incapacities, which 
aroſe from Corruption of Blood, and Forfeiture, were 
now removed from Henry VI. and his Heirs: But 


that was not ſufficient to reſtore his Title to the 


Crown; the (m) Adt of Parliament, on which it de- 
pended, having been annull'd by Edward IV, and never 
again revived. And indeed there was no imaginable 


* Reaſon, why Henry VII. ſhould attempt to reſtore the 
Title of the Houſe of Lancaſter ; fince it could not poſſibly 


help him to any Pretence of Right, as I have already 
roved; and would be prejudicial to the Claim of the 
Houſe of York, the firmeſt Support of his Throne, upon 
which only he could rely. OS 
Bo r though Henry VII. were no more than a King de 
Facto before his Marriage, I am willing to confider him 
under a much different CharaQter afterwards, when he 
became the Husband of the undoubted Heir to the 
Crown. In which Caſe, though the Queen alone was 
Legally entitled to the Executive Power; yet the moſt 
ſcrupulous Subject had no Reaſon to think her injur'd, 
when it was exerciſed by her Husband ; on whom, it 
might very juſtly be preſumed, ſhe had freely devolv'd all 
her Right, and Authority. In this reſpect therefore the 
Title of Henry VII. could not well be diſputed ; ſince in 
Judging of the Rights of Princes, nothing more is ne- 
ceflary, than to be aſſur d, that Allegiance may be paid 
to them, without doing any Wrong to a third Perton ; 
by which Rule the Authority of Henry VII. became un- 
queſtionable ; and without the leaſt Doubt or Scruple, 
he might very honeſtly be acknowledged as King de Fure. 
So that from the Time of his Marriage, we are to look 


(m) The Entail of the Gonn made by 
Henry 4, + Lora 4. 2.) on his 1ſue, was 
declared null and void by Edward 4. (Rot. 
Parl. 1 Edw. 4.) in the genrps Hoe : 
Be it ordained, declared, and eſtabliſh'd, 
that all Statutes, Acts, and Ordinances 
heretofore made, in and for the Hurt, 


Deftruftion, and Avoiding of the Right 


and Title of King, Kichard', or of his 
Heirs, to ask, claim, or have the Crown 


Royal, Power, Eſtate, Dignite, Pre- 
eminence, Governance, Exerciſe, Poſſeſ- 
fions, and Lordihips aboveſaid, be void, 
and be taken, holden, and reputed void, 
and for nought, adnulled, repealed, re- 
voked, and of no Force, Value, os Ef- 
fect. Which Act of Annullation made by 
Edward 4, was never repealed by Hen- 
If 7. | 


upon 
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upon him as perfectly endued with a Legiſlative Capaci- 
ty, which ſecures all his ſubſequent Laws from the Ob- 
jection, to which thoſe made in the Beginning of his 
Reign were liable. 

F & o u theſe Obſervations and Remarks on the Ti- 
tle of Henry VII, I proceed to the Conſideration of that 
(n) Statute of his, which has been often cited, as the 
ſureſt Support of the Authority of Kings de Facto; and 
is ſtill relied upon, as the ſafeſt Retreat, when all other 
Arguments fail: But if the (o) Authority of Kings de Facto 
had been always acknowledged ; and the Allegiance, which this 
Statute declares to be due to them, was ever paid in this Realm; 
and both the one and the other juſtified by the Common and 
Statute Law of the Kingdom, in the Reigns of Hereditary 
Kings; why could not Henry VII. be contented with the 
Provifion already made for the Protection of his Adhe- 
rents? What Occaſion was there for a new Law to eſta- 
bliſh a Privilege, which had been long a known Part of 
the Conſtitution, and the Birth-right of every Engliſh Sub- 
jet? And it is apt to increaſe one's Wonder, to ſee m 
Lord Bacan's Authority (p) alledged, to ſhew the 1 
dom, Fele, and Magnanimity of this Statute; for where 
was the Wiſdom, to do a Thing that was unneceſſary ? 
The Jafis, to. give what no-body had Reaſon to de- 
mand? Or the Magnaninity, to defend thoſe, who were 
in no manner of Danger? But it may be, theſe are nice 
and frivolous Queſtions; and therefore 1 haſten to a 
ſtrict Enquiry into the true Meaning of this Statute ; 
and that certainly may be beſt collected from the (9) Con- 
dition and Circumſtances of the Law-giver, and the End 
for which this Statute was intended. If we confider tie 
Condition and Circumſtances of Henry VII, at the Ma- 
king of this Statute, it is plain, as I have already ſhew- 
ed, he was a King de Jure, as well as de Facto; and the 
(7) Doctor, to do him Juſtice, is very willing, it ſhould 


. 


(n) 11 Hen. 7. 1. which the Parliament meant to remedy : 
(e) Dr. Higden's View, p. 64. He For, as it is obſerved in the Inſtitutes, 
n, This Act has lain under a great Pre- many Records of Parliament can hardly be 
fudice, ag if it introduced a new Authori- under ſtood, wnleſs you join thereunto the 
ty, and 4 new Allegiance, not known he- Hiſtory of the Times, See the juriſ- 
fore in our Conſtitution, &c. p. 64. diction of Chancery vindicated, at the 
: 00 Defence, p. 125. End of the Reports of Caſes in Chance- 

(q) 2 is 4 good Rule for the Under ſtandl- wy, p. 70. | 
ing of Statutes, to know what were the Miſ- ) View, p. 65, 66. Defence, p. 123. 
ebiefs and Grievances in the Kingdom, 0 
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be admitted, that he was ſo. And indeed, whoevet 
impartially examines the Circumſtances of thoſe Times, 
will eafily be ſatisfied, that it was impoſſible for Hen- 
ry VII. to be invaded, or diſpoſſeſſed of the Throne by 
any Perſon, that had ſo good a Right as himſelf; fo that 
he had no 'body to fear, but an unjuſt Pretender ; and 
was only in Danger from thoſe, that had no Legal 
Claim to the Crown: He had no Reaſon therefore to be 
articularly concern'd for the Safety of his Friends, as a 
King de Facto; for he knew, he was de Jure too, with 
reſpe& to any one, that ſhould oppoſe him; and ſure- 
ly (how equitable ſoever ſuch an Act might be in ſome 
reſpects) he could never be moved to it from a juſt, and 
wiſe Calculation of any real Advantage, that would ac- 
crue to him from it; but had Reaſon rather to apprehend 
the contrary : For, conſidering the Poſture of Affairs at 
| that Time, that he was daily threatned with a powerful 
| Invaſion, which for ought he knew might ſucceed ; he 
might eafily foreſee, that his Enemies then would teap 

the greateſt Benefit from this Act: For had Henry VII. loſt 

a Battle, and been driven from his Throne, the People 

would have been bound, by Virtue of this Act, in the 
| Senſe now put upon it, to have defended the Uſurper 
againſt him; and could never have been puniſhed for ſo 
doing. Whatever therefore might have been the real 

Defign of this Law, it could not certainly be the prima- 

ry and chief Intention of it, to ſupport the Thrones of 
ambitious Intruders, by what Means ſoever they ſuc- 

ceeded in their bold and daring Enterprizes : Such a 

Law as this, was ſo apparently dangerous to Henry VII, 

that it cannot well be imagined to have been ever in his 
Thoughts. And there is this farther Prejudice againſt 

the Doctor's Opinion, that this Statute (if intended 

wholly for the Advantage of Kings de Facto) would have 

| occaſion d the fevereſt Cenſure imaginable upon Hen- 
G) TheWords ry VII.'s Reign; for if (s) it was againſt all Law, Reaſon, 
5 ag and good Conſcience, that Subjects going into Wars with Kings 
de Facto, ſhould loſe or. forfeit for doing this their Duty of 
Allegiance ; the Doctor will find it a very difficult Matter 

to diſcover, upon what Principles of Juſtice ſo many Per- 

ſons were attainted, for no other Reaſon, but for being 

in the Service of Richard III. The Doctor may eaſily ſa- 

| tisfy 
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tisfy himſelf in this Matter from the (t) Rolls of Parlia- 
ment, where he will find («) many Perſons of Note at- 
tainted, purely for following the Fortune of that King, 
and aſſiſting him in the Battle of Boſwor:h-Field ; and it 
deſerves the Doctor's particular Reflexion, that at the 
very Time, when this Juſt and Merciful Act (for fo 1 
find it is eſteem'd ) was paſſed, ſeveral of thoſe Gentle- 
men continued ſtill under Attainder, as appears from the 
Records of the 11th and 12th Years of Henry VII. It 
muſt be confefled, the Doctor has been pleas'd to take 
Notice of this Objection ; but then he has given it ſuch 
an Anſwer, as I have too much Reſpe& for him, to call 
by its proper Name. It is objected (ſays he) that theſe 
Princes ſometimes attainted ſome of the Leaders of the Oppoſite 
Party for adhering to their Rivals. But when they did this, 
their conſtant Way of Proceeding againſt ſuch 2 was by 
Attainders in Parliament ex poſt Facto, and not by Indict- 
ments in the ordinary Courſe of Proceedings; which ſhews, I 


think, at the ſame time, that to ſerve the King in Poſſeſſion was 


not a Fault, nor could be puniſhed as ſuch by the Laws that 


were then in Force. Now, if I might do it without Imper- 


tinence, | would ask the Doctor the Meaning of Attain- 
ders in Parliament ex poſt FaFo; for ſurely none were 
heard of ante Factum. Laws indeed have been ſome- 
times made ex poſt Facto, whereby Actions have been ſub- 
jected to Puniſhment, which were not Criminal when 
they were committed: But the Doctor knows very well, 
this is not the preſent Caſe; for it cannot be affirmed, 
that any new Laws were made in Edward IV.'s and Hen- 
ry VII.s Reigns, which made People Traytors, who 
might not have been condemn'd as ſuch, by Laws before 
in Being. That many were judg'd guilty of Treaſon, 
and attainted upon that Account in their Parliaments, 1s 
very certain; but we are to preſume, thoſe Proceedings 
were founded upon a Law. already made: For my 


Lord Chief Juſtice (z) Coke tells us, T hat by Order of Law 


(t) The Names of thoſe attainted at that kington, Robert Middleton, James Har- 


Time were theſe that follow : John Duke rington Kut. Walter Hopton, William 


of Norfolk, Thomas Earl of Surrey, 
Francis Lovell, Walter Devereux, Lord 
Ferrers, John Lord Zouche , Robert 
Harrington, Richard Charleton, Ri- 
chard Radcliffe, William Berkly of We- 
ly, Robert Brackenbury, Thomas Pil- 


Catesby, Roger Wake, William Sap- 
cott, Humphrey Stafford, William Clerk 


of Wenlock, Jeffrey St. Germain, Ri- 


chard Watkins, with ſeveral others. 
(%) Vien, p. 47. | 
(x) Inſt, 4. ch. 1. p. 39. 
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a Man cannot be attainted of High-Treaſon, unleſs the Of- 
fence be in Law High-Treaſon ; and therefore he ought not to 


be attainted by general Words of High-Treaſon, by Authority 


of Parliament. He owns indeed, that this had ſometimes 
been done; but then he does not pretend to give any o- 
ther Inſtances of it, beſides the Caſe of Elizabeth Barton, 


and Lord Cromwell, in Henry VIII.'s Time. So that it 


were to be wiſh'd, the Doctor had been leſs forward in af- 
firming, that the Attainders in Parliament were occaſion'd, 
for Want of Law to puniſh Perſons out of Parliament; 
for their Attainders ſuppos d them to be Criminal, but 
did not make them ſo ; and therefore they might have 
been tryed, and condemn'd in the Ordinary Courts of Ju- 
ſtice, had it been thought neceſſary. The Truth is, it 
is a vain Imagination of the Doctor's, that the Reaſon of 
Attainders in Parliament was, becauſe ſuch Perſons could 
not be proceeded againſt by Indi&ments ; the contrary | 
being eaſily demonſtrated by Multitudes of Inſtances, 
which would abundantly ſhew, that the true Cauſe of 
giving Judgment in theſe Caſes in Parliament, was ra- 
ther tor the fake of Expedition, upon the Account of the 
Number of Criminals, and to prevent unneceſſary De- 


_ lays, eſpecially when the Facts, which were the Rea- 


ſons of thoſe Attainders, were Notorious ; and therefore 
there was no occaſion for thoſe tedious Methods of Proof, 
which are uſed in the iuferiour Courts of Juſtice. 
Bur I return now to Henry VII.'s Statute, which 
could not be 1ntended purely for the Benefit of Kings 
de Facto, for the Reaſons J have now given; but that 
the Safety and Intereſt of that Prince's Friends and Adhe- 


rents were conſulted by it, can never be doubted ; for by 


Virtue of it, they had been effectually protected, tho 
Henry VII. had loft his Throne. And this I think will 


appear from the following Conſiderations, which will 


much contribute to the deciding our preſent Controver- 
ſy. Firſt, That all Laws made by Kings de Jure bind 
their Succeſſors. Secondly, That Henry VII. was King 
de Jure at the Time of making this Law; and could not 
be diſpoſſeſs d of his Throne, but by a Perſon, who had 
leſs Right to it than himſelf : And Thirdly, That when 
this Act was paſſed, Henry VII. was daily threatned with 
an Invaſion from Perkin Warbeck ; the Iſſue of which, in 
regard to the Hatred, which was ſtill borne him by the 

N Friends 
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Friends to the Houſe of York, could not but be doubt- 
ful and uncertain. Theſe things confider'd, it will cer- 
tainly be allowed, there was great occaſion for ſuch a 
Law, as would effectually ſecure his Adherents from the 
Danger of incurring a Forfeiture of their Lives, Eſtates, 
and Liberties, which, without ſuch Proviſion, could not 
poſſibly be ſafe. For, as Henry VII. had attainted thoſe 
that fought for Richard III; fo Perkin, if he had ſucceed- 
ed, might have uſed thoſe, that were in Arms for Hen- 


ry VII, in the ſame manner; unleſs diſabled by ſome 


Legal Reſtraint, ſuch as this Statute was; which provides 
amply for the Security of all thoſe, that attended Hen- 
ry VII. in his Wars. Ina word, as without ſuch a Law 
the Party of Henry VII. would have been in great Dan- 
ger, had their Army been defeated ; ſo by Virtue of it, 
they muſt have been entirely ſafe : Becauſe as Hen- 
ry VII. and his Parliament would not preſume to ſlight 
the Authority of the Laws of Richard III, but efteem'd 
them all good and obligatory ; upon the ſame Princi- 


ples, whoever had forced Henry VII. from his Throne, 


and taken Poſſeſſion of it, muſt have been obliged by 
his Laws, and could have done nothing againſt them, 
without Violence and Injuſtice. So that whereas it had 
been uſual in former Revolutions, to attaint in Parlia- 


ment the Defeated Party; this Law of Henry VII. was 
an effectual Bar againſt ſuch Proceedings; and would 


be able ſufficiently to protect his Friends from all man- 
ner of For feitures and Attainders. This ] take to be the 
genuine and true Meaning of this Law; and if I am not 
much miſtaken, no other Expoſition of it will be found 
ſo worthy of the Character of Henry VII; fo ſuitable 
to the Circumſtances of thoſe Times; and ſo intelli- 
gible and rational: For from hence it will preſently ap- 
pear, why Serving Henry VII. in bis Wars, is ſtyled in 
this AQ, doing their true Duty and Allegiance ; and why it 
is alſo ſaid, to be againſt all Laws, Reaſon, and good Con- 
ſcience, that Subjects ſhould ſuffer for ſo doing; wiz. be- 
cauſe Henry VII. having a Right at that Time to be 
conſider'd as King de Jure, he had a good Title to the 
Obedience of his Subjects; and conſequently the Puniſh- 
ing them upon that Account, would have been an Action 
in itſelf highly unreaſonable, and unjuſt. And this was 
ſo far the Cale of Richard III, that had he made _ A 
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Law as this, for indemnifying thoſe, that fought for him ; 
they could not poſhbly have been attainted by Hen- 
ry VII: So that the Wiſdom of this Law, thus ex- 
plained, is highly to be extolled, and is truly admirable ; 
fince now, whatever might be the Events of War, Sub- 
jects could never ſuffer for defending their Lawful 
( y ) Prince; the Power of the prevailing Invader being 
now limited to that Degree, that he mult firſt do Vio- 
lence to the Laws, before he could hurt the Perſons or 
Fortunes of thoſe that oppoſed him. A Confideration 
undoubtedly of great Moment, for the encouraging of 


= Subjects to perſevere in their Fidelity to Lawful Princes; 


for though it ever was, and will be againſt Reaſon, and 
good Conſcience, to puniſh Perſons for doing this their Du- 
ty; yet it will always be found true, that the general 
Laws of Nature have never that Authority and Influence 
over Ambitious Princes, as thoſe particular Laws of the 
Kingdom they are to Govern. And the Reaſon is 
plainly this; becauſe they had much rather offend Gop, 
whom they do not fear, than their People, whom they 
do. And therefore, though it was an Action in itſelf 
juſt, and lawful, to defend Richard III. againſt Hen- 
ry VII, who had no manner of Title to the Crown; 
yet ſince Richard was, in other reſpects, no better than 
a King de Facto; and no Act of Parliament had parti- 


cularly provided for the Safety of thoſe, that fought for 


him ; we ſee Henry VII. was fo little moved with any 
Conſiderations of Reaſon, and good Conſcience, as to pro- 
ceed with the utmoſt Severity againſt them in his Par- 
liaments. 

By what I have ſaid upon this Occaſion, it is evi- 
dent, that Henry VII. could propoſe no Advantage to 
any otherwiſe, than as he 


(y) 30th Sept. 1644. King Charles I. 


i ſued out a Proclamation, declaring his Re- 


folations ſor a ſpeedy Peace; in which are 
the following Words, We do deſire all of 
them, as well in our own Quarters, as 
where the Rebels have uſurped a Power, 
to take into ſerious Conſideration the 
Duty and Loyalty, which by the Law of 
God, and their Oath of Allegiance, they 
owe to us; and more particularly that 
Part thereof, which concerns the De- 
tence of our Perſon, and Aſſiſtance of 
us againſt Rebels, and ſuch as riſe in 


Arms againſt us ; which they may find 
plainly ſet down in the Statute of the 
r1th Year of Henry VII. cap. 1. The 
Peruſal of this Statute he had earneſtly re- 
commended before, in his Anſwer to the 
Declaration of the Parliament, May 4. 
1642. And afterwards, in his Anſwer 10 
their Remonſtrance, May 26. 1642. ſpeak- 
ing of this Statme, he ſays, His Good 
Subjects will read it with Comfort. 
See Ruſhworth's Collections, Part 3. 
Vol. 1. p 598. 
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was King de Jure; that is, as he was in Danger from no 
Adverſary, who had a better Title than himſelf. And 


from thence I ſhall preſume to inferr, that the Intereſt 
and Security of the Followers of Kings de Facto, was 


not the original Defign or Intention of this Law. If it 


is objected, that whatever the Intention of the Lawgivers 
might have been, the Words of it are plainly applicable 
to Kings de Fado; and in this Senſe have been often ex- 
pounded by ſome of the moſt eminent Lawyers; I muſt 
deny, that the Words are thus fairly to be underſtood : 
And indeed if they were, the Act would be manifeſtly 
inconſiſtent with itſelf, Firſt, I ſay, the Words are not 
properly and fairly applicable to a King de Facto; be- 
cauſe, though a King de Fado is a King for the Time be- 
ing, yet he 1s ſuch a one, as could not poſſibly be thought 
of in this Statute ; for Kings de Jure cannot well be ſup- 
poſed to intend the Good and Intereſt of Uſurpers ; not 
could Henry VII, for the ſame Reaſon, mean any other 
by a King for the Time being, than ſuch a one, as himſelf 
was: And whoever 1s of a contrary Opinion, may as 
well believe, that Henry VII, when he made this Sta- 
tute, defign'd it only for the Service of Perkin Marbeck, 


who was like to be King for the Time being in a few | 


Months, for any thing that could be certainly foreſeen 
to the contrary. Secondly, This Law would be inconſi- 
ſtent with itſelf, if applied to Kings de Facto; for the 
laſt Clauſe of it utterly excludes ſuch an Interpretation. 
The Words are theſe ; Provided alwaie, that no Perſon or 
Perſons ſhell take any Benefit or Advantage by this AF, which 
Hall hereafter decline from his or their a Allegiance : That 
1s, whoever at this Time (when Henry VII. was threat- 
ned with an Invaſion) ſhould declare for Perkin Warbeck, 
and ſhould endeavour to ſupport his Intereſt, and main- 
tain him in his unjuſt Acquiſitions ; they were not to 
have the Benefit of this Statute, if ever Henry VII. ſhould 
again recover his Right ; though they might = they 
had been in the Service of a King for the Time being. 
From whence it is beyond Contradiction evident, even 
by the Authority of this Statute, that there may be ſome 
Kings de Facto, to whom it may be dangerous to do any 
Service ; I mean ſuch, as ſhould depoſe a Rightful Prince, 
(which was the Defign of Perkin Warbeck) and place 
themſelves in his Throne; for it is expreſly declared " 
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the Clauſe abovementioned, that this Statute ſhould not 
be available to any Perſons, who act in the Defence of 
(Yi ſuch Uſurpers againſt the (z) Prince, to whom their Al- 

oo dra legiance was before due. | | 
el vin, Bur if, notwithſtanding all I have now urged to the 
„s. * contrary, it ſhall be till thought reaſonable to believe, 
that this Statute was at firſt intended, and may, upon a 
proper Occaſion, be made ule of, for the Intereſt and 
Benefit of the Adherents to a King de Fado; I muſt how- 
ever defire thoſe, who are of this Opinion, to abate 
ſomething of their Confidence, till thoſe, who are the 
proper Judges of ſuch Matters, have by their publick 
Reſolutions determin d the Senſe of it. For though 
ſome great Lawyers have left certain Paſſages in their 
Writings, in Favour of this Opinion, (which I am 
haſtning to examine) yet the Meaning of this Law was 
never yet aſcertain d by any Judicial Proceedings; nor 
was it ever yet put in Execution by the Courts of Juſtice. 
It was pleaded indeed by the Regicides, at their Tryal 
and they were the only Perſons, that ever claim'd any Be- 
nefit from it ; but it is well known, the Court over- 
ruled their Plea, as not at all pertinent, or of any man- 
ner of Uſe upon that Occaſion. It is true, Chief Baron 
Bridgeman did then give his Opiniou concerning this Sta- 
© ].Cook' tute, viz. (a) That it was made for a King de Facto againſt a 
yo King de Jure: But I ſhall preſently ſnew, that his Lord- 
ſhip's uſual Exactneſs herein fail'd him; which could 
not poſſibly have happen'd, had the Confideration of this 
Statute come properly before him, and any Streſs been 
really laid upon it; for then his Lordſhip would have 
had more Leiſure to form his Judgment, before. he had 
deliver'd it. So that if it ſhould fall out (as who can 
tell, what Revolutions may happen in a Country given 
to Change?) that a King de oh ſome time or other, 
ſhould by Force and Violence diſpoſſeſs a King de Facto 
of his Throne; who can be ſure, what the Opinion of 
Parliament, or the Judges may be, when thoſe that ſhall 
have followed the Fortunes of the King in Poſſeſſion, 
ſhall plead this Statute for Protection and Impunity ? 
Surely it may be a Queſtion, whether then ſuch Perſons 
will be allowed to have done their true Duty of Allegiance ; 
and conſequently, whether I am in the wrong or no, 
is at leaſt a Point not yet decided; cannot ſafely be ſub- 
5 5 mitted 
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mitted to any private Judgment; and may poſſibly at 

laſt be determin d agreeably with the Opinion 1 have now 
delivered. | 

1 4 in the next place to take Notice of certain Paſ- 

ſages, which the Doctor has cited, to prove, that ſome 

of the greateſt Lawyers have been of his Mind in the 
Expoſition of this Statute ; but fince my Lord Bacon and 
Bridgeman are the only two he has mention d, who ſpeak 
directly, and purpoſely concerning it, I need not trou- 

ble myſelf at preſent about any other. As for my Lord 

Bacon, I muſt confeſs, I am at a Loſs, how to under- 

ſtand him, when he lays, (b) This was a Law of a ſtrange (6) Hitt 
Nature, rather Juſt than Legal, an1 more Magnanimous than oY __ 
Provident ; for it is not ealy to conceive, how a Law can 

be Juſt, and not Legal; unleſs his Lordſhip meant, that 

it was not agreeable with the Laws then in Being, and 

the Conſtitution of the Government : Which Opinion j 
would be directly contrary to what the Doctor has aſ- 9 
ſerted throughout his Books; where we are often told, | 
that the Indemnity of thoſe, who ſerv'd a King de Fafo, | 
was ſufficiently provided for before Henry VII.'s Reign. 1 
But I return to my Lord Bacon; He tells us, that this 
Law was more magnanimous than provident : And ſoon after 
he ſays, it had Parts of prudent and deep Foreſight ; be- 
cauſe People were thereby hindred from buſying themſelves in 
prying into the King's Title; for that however it fell, their 
Safety was now provided for. And upon the ſame Ac- 
count, he thinks it agreeable to Reaſon of State ; be- 
cauſe otherwiſe the Subjects might trouble themſelves with 
Enquiries into the Juſtneſ of the King's Title, or Quarrel. 
But I think I have clearly proved, that Henry VII, 
at the Time of Making this Law, had a good Title a- 
gainſt every body; fince his Queen's Conſent was never 
doubted of, whoſe Claim and Oppoſition alone could 
render him an Vſurper. So that he had no Caule to be 
diſturbed about the People's prying into his Title, fince they 
could not diſpute his Queen's; upon which, at laſt, if 
he had found it neceſſary, he would have been ſure to 
have plac'd his Confidence and Dependence. For, I beg 
Leave to add, had Perkin Warbeck been the Real, as it 
was well known, he was only the Fictitious Son of Ed- 
ward IV; and had his Enterprize ſucceeded ; Henry VII. 
was too wiſe a Prince, to imagine, this Law of his _ 
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have been able to ſecure thoſe, that fought for him : He 
knew very well, by the then late Example of Edward IV, 
that the Laws of Kings de Facto could not bind Kings de 
Jure, eſpecially when directly againſt their Intereſt and 


Advantage; and therefore had he been in Danger from 


any Rightful Pretender, he would not have given himſelf 
the Trouble of making a Law, that could do his Party 
no Manner of Service. Let it not now be thought too 
great a Preſumption in me, to ſay, my Lord Bacon was 
miſtaken in this Point; for as he could not be a Man, 
if he was not ſubject to Error; ſo he may ſtill be a great 
one, though his Judgment fometimes fails him. 

My Lord Keeper Bridgeman Opinion is in the Tryal 
of Cook the Regicide; where ſpeaking of this Law of 
Henry VII, he has theſe Words; King Henry took Care 
for him who was King de Facto, that his Subjects might be 
encouraged to follow him ; to preſerve them , whatever the 
Event of the King was. And again, That that King Hen- 
ry VII. did, was to take Care of the King de Facto apainſt 
the King de Jure. This Paſſage the (c) Doctor fancies is 


fully to his Purpoſe; though, in another Place, (d) he 


allows Henry VII. to be a King de Jure; and the Truth is, 
who the King de Jure was, that Henry VII. took Care a- 
gainſt in this Statute, will be paſt any one's Power to find 
out. I muſt take the Liberty therefore to ſay, with a 
juſt Deference to the Learning and Judgment of that 


worthy Perſon, that his Lordſhip ſuffer'd himſelf here 
to fall into this Error, through Inadvertency, and want 
of a due Regard to the Condition and Circumſtances of 


Henry VII, who was ſo far from being barely a King de 
Facto, at the Time we are ſpeaking of, that it will be 
very difficult to have a right Netion of a King de Jure, 


if he was not fo. | 


TAE Doctor will not give me Leave to finiſh my 
Diſcourſe on this Argument ; and I muſt obey him. It 
had been objected, that when the Duke of Northumberland 


was tried for being in Arms for the Lady Fane Grey, it 
would have been proper for him to have pleaded this 


Statute, if it was really for the Benefit of thoſe, that 
ferved a King de Facto; and it had likewiſe been ob- 
ſerved, that he did actually alledge in his Defence, that 


he acted by a Commiſſion under the Great Seal, and by Or- 


der of a Privy Council; to which the Reply made by the 
| Court 
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Court was, That the Great Seal, which he pretended for his 
Warrant, was not the Seal of the Lawful Queen of the Realm, 


but the Seal of an Uſurper, who had no Authority. (Stow's 


and Holinſhead's Chronicles.) Now the Doctor has not 
thought fit to take Notice of this Declaration of the 
Duke of Northumberland's Judges ; but contents himſelf 
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with the following Anſwer: Firſt, (e) He ſays, it 1s to (% View, 
be obſerved, that Queen Mary, in a Letter ſhe writ to the P. 7, Kr. 


Lords of the Council, notified her Claim, and required them, 


upon their Allegiance, to proclaim her Title at London: That 


this Letter was deliver d to the Lords, not only before they had 


oclaim d the Lady Jane, but before they had publiſhed King 


Edward's Death, or ſo much as acquainted the Lady Jane 

with their Deſign to ſet her up to ſucceed him ; as appears both 
from the —_ of Sarum's Hiſtory of the Reformation, 
and from Dr. Heylin's. The latter has printed this Letter at 
large ; in which there is a Paſſage, that would induce one to be- 
lieve, that ſhe had been proclaim d ſomewhere before ſhe writ 
it. | . 
Bur, Firſt, Were the Doctor in the right in all theſe 
Points of Hiſtory, they would not fully turn to his Ac- 
count: For were it true, that the Lady Jane was never 
in Poſſeſſion of the Crown; and conſequently, that the 
Duke of Northumberland did not act under the Broad. Seal, 
and by Order of the Council of a Queen de Facto; yet it 
would be nevertheleſs true alſo, that the Judges were of 
Opinion, that the Broad-Seal of an Uſurper was of no Au- 
- thority ; which is the main thing the Doctor's Adverſa- 
ries inſiſted upon; and therefore chiefly deſerved his Con- 
fideration. | | 
| Secondly, It is not ſo clear a Caſe, as he is pleas'd to 
believe, that the Lady Jane was not in 22 of the 
Crown ; for not only her own Council was of that Opi- 
nion; but Queen Mary ſeems to confeſs it; and many 
Circumſtances concurr to ſhew, it was a Fact, which 
could not well be doubted of. Firft, I fay, her own Pri- 
vy Council made no queſtion of her being Queen de Fa- 
Ho; for they expreſly affirm it in their Letter to the 


Sheriff of Kent; which begins thus: (f) After our (J) 7hs 


hearty Commen1ations, &c. Whereas the Queen's Highneſs 


Letter was 


dated July 


Queen Jane, being preſently by Juſt Title in full Poſſeſſon 12. 1548. 
of the Imperial Crown of this Realm, and other Dominions, « i » ak, 
and Pre-eminences thereunto belonging, &c. which I ſhould not i the 
; * y inſiſt N. 
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inſiſt upon, if we were only diſputing the Point of 


Right; tor therein we are ſure they err'd. But whe- 


ther the Lady Jane was in Poſſeſſton or no, was a Matter of 
Fact, which they could not be miſtaken in; and 1 hope 
the Characters of Archbiſhop Cranmer, Sir William Cecil, 
and Sir John Cheek, (three of the Subſcribers to this Pa- 
per, not to mention the reſt) will protect them from the 
baſe Suſpicion of ſaying any thing, contrary to their 
Knowledge. Secondly, Queen Mary herſelf confeſſes as 
much; for ſhe openly declares, (g) That her own moſt 
Lawful Poſſeſſhon was for a Time diſturbed and diſquieted, 
by the Trayterous Rebellion and Uſurpation of the Lady Jane 
Grey ; and we have obſerved, that the Judges gave their 
Opinion at the Tryal of the Duke of Northumberland, that 
the Broad-Seal of that Lady, being an Uſurper, was of 
no Authority : Now ſhe could no otherwiſe diſturb the 
Poſſeſion of that Queen, than by being in the Throne 
herſelf ; neither could ſhe deſerve the Name of an Vſur- 
per, but by ſettling the Crown upon her own Head, 
which belonged to another Perſon. Thirdly, Several 
other Circumſtances concurr to ſhew, it was a Matter 
of Fact, that cannot well be doubted of: Did not 
King Edward's Council openly and avowedly declare for 
Her ? Did not all the Judges, .and many of the firſt 
Quality in the Kingdom, ſubſcribe to King Edward's 
Device of the Succeſſion ? And was not the (b) chief 
Body of the Nobility on her fide ? inſomuch that it 
may be queſtion'd, whether the Duke of Northumber- 
land could have been tryed, if thoſe Lords had been 
excepted out of the Number of his Judges, who had been 
guilty of the ſame Crime with himſelf. Laſtly, Was 
not the City and Tower of London, and all the Forts of 
the Kingdom, in her Hands? And was there any viſible 


Power in the Realm for ſome time, that ſeem'd capable 


of oppoſing her Pretenſions? But after all, the (i) Doctor 
is poſitive, that /he was never ſettled in the Throne ; but fell, 


| whilſt the Duke of Northumberland and his Faction was 
ſtruggling to thruſt her into it. But ſhe might be Queen 


(g) 1 Mar. 4. with his own Hand, and ſealed with the 
( 


) The Lady Jane's Ouncil in their Great Seal of England, in Preſence of 


Letter to Queen Mary (June 9. in Fox the moſt ne of 1 
c. ſubſcribing the ſame. 


Succeſſpr, by his Letters Patent, ſign d 


t de 
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de Facto, tho ſhe was not fully in Poſſeſſien ; for he allows 
the Title of King to Stephen, tho' for much the greater 
Part of his Reign, he was hardly Maſter of more than 
half the Kingdom; and Edward IV. is ſaid in the (k) Re- 
cords, to have been in Poſſeſſion of the Crown from the 4th 
of March, tho Henry VI. was then at the Head of a greater 
Army than his, and the fatal Battle of Towton-Field was 
not fought till ſome while after. | 

Thirdly, The Doctor's Obſervations from Hiſtory, againſt 
the Poſſeſſion of the Lady Jane, are not ſo inconteſtable, 
as he may imagine. Queen Mary's Letter to her Bro- 
ther's Council, which he cites from Dr. Heylin, had been 
firſt printed by Mr. Foz and Holinſhead : Now, though ſhe 
lays Claim to the Crown in that Letter, yet ſhe did not 
aſſume the Regal Title and Style; for it is not Dated in 
the Firſt Year of her Reign: And Dr. Heylin will acquaint 
the Doctor, that ſhe did not take upon her the Name of 
Oueen, till ſhe came to Framlingham Caſtle in Suffolk, 
which was eight or nine Days after King Edward's 
Death. From whence we may obſerve, that the Doctor 
is alſo miſtaken in another Point of Hiſtory, when he 
pretends, that Queen Mary had been proclaim'd Queen, 
before the Lady Fane: This could not certainly be done 
by her Order, before ſhe took upon her the Title of 
Queen, which I have ſhewed was not till the fourteenth 
of June; but the Lady Fane was proclaim'd on the tenth. 
Queen Mary indeed ſent to the Mayor of Norwich on the 
twelfth of July to proclaim her; but () my Author ſays, 
finding the Norfolk Men not ſo forward as ſhe expected, ſhe re- 
moves with her ſmall Party to Framlingham; That the 
Lady Jane knew nothing of the Deſign of making her 
Queen, three or four Days after King Edward's Death, is 


hardly credible; ſurely ſhe knew, that King Edward had 


appointed her his Succeſſor, a Month before : And Do- 
ctor (m) Heylin (an Author whom the Doctor chooſes to 
cite upon theſe Occafions) expreſly affirms, That (on 
the tenth of June) the Lady Jane could not be ignorant of 


CE) Rot. Parl. 1 Edw. 4. E is decla- Ath of March, of all Caſtles, Lordſhips; 
red, That Edward IV. was in Right, from = Mannors, Lands, Oc. as Richard Il. was 
the Death of the Noble and Famous poſſeſſed of, in the Feaſt of St. Matthew, 
Prince his Father, 2 —_ Eng- in the 23d Year of his Reign. 
land, and in the 4th Day of March in (L) ]. Stow's Chron. and Dr. Heylin's 
1 1 whp —_— — Hip. _ 4. Ref : 
And afternards, he is ſaid to have been (m) Hif. Rej. p. 159. 
lawfully ſeized and poſſeſſed, from the 23 
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that which had been done, in order to her Advancement to the 
Royal Throne. But (the Doctor adds) the Lady Jane ow 
no Lawful Queen; ſhe bad no Conſent of the States, no Recog- 

nition by Ack of Parliament, as all thoſe Kings have had, 
whoſe Royal Authority has been own d by the Laws, without an 
Hereditary Title. By this Anſwer the Doctor has plainly 
alter'd the State of the Queſtion : Hitherto he had laid 
it down for Law, that whoever was in Poſſeſſion, was a 
Lawful King ; now it ſeems, that is not enough ; but the 
Conſent of the States, and Recognition in Parliament is neceſſa- 
ry. I am not now at Leiſure to diſpute this Point with 
the Doctor: But if the Power of the People is fo conſi- 
derable, that they can create a Title, when they pleaſe, 


by their bare Conſent; J am afraid, they can deſtroy 


one too, only by withdrawing it; and what any Repub- 
lican can deſire of the Doctor more than this, is hard to 
divine. Laſtly: The Doctor concludes, The Duke of 
Northumberland had no Right to plead this Statute ; for be- 
ing the principal Author of this Revolt, he was by the laſt 
Clauſe of this Act cut off from any Benefit of it. This Act 
was made for the Security of thoſe, who ſubmit to a King for 
the T ime being, after he is eſtabliſh'd ; not for thoſe, that over- 
turn Governments ; who whatever they may plead for them- 


ſelves, it can never be the Eleventh of Henry VII. Here 


we have the Doctor's Confeſſion, that whoever are inſtru- 
mental and active in putting the Lawful Heir from his 
Right, may be truly term'd Revolters ; and conſequently 
cannot claim any Benefit from this Statute. So that had 
the Lady Jane reign d as many Years, as ſhe did Days; and 
had Queen Mary at laſt forced her from the Throne ; the 


Duke of Northumberland would have been ſtill in the ſame 


Danger, and liable to be puniſh'd as a Revolter. This, 
by the Doctor's Leave, is ſuch a Blow to the Power of 
Kings de Facto, as could not well be expected from their 
profeſſed Advocate; for now it ſeems, thoſe Perſons, to 
whom they owed moſt, are leaſt capable of their Prote- 


ion ; and their beſt Friends muſt unavoidably be in the 


worſt Condition: For whenever the Heir ſhall recover his 
Right, there is no Law to ſhelter from his Reſentments 
ſuch as oppoſed his Claim, and lent their Aſſiſtance to 
his Enemy. And who can tell, upon ſuch a Revolntion, 
how great a Number of Subjects may be comprehended 
under the Name of Revolters ? Whoever took up Arms 

for 


Crown of England aſſerted, &c. 
for him, or aſſiſted him with Men and Money; the Sol- 


diers that fought for him; the Divines that made it Goſ- 


pel; and the Gentlemen of the Inns of Court, that made 
it Law, are all involved in the Guilt of Departing from 
their Allegiance, by Virtue of this Clauſe, as the Doctor 
has expounded it. Thus we ſee, into what a narrow 
Compaſs the mighty Services, which were hoped for 
from this Act of Henry VII, are reduced by the final 
Clauſe of it. When the Government indeed of a King 
de Facto is ſettled, and his Enemies entirely ſubdued, 
the Doctor thinks it a juſt and wiſe thing to ſubmit and 
ſwear to him; and will warrant it to be lawful by the 
Authority of this Statute ; but for thoſe that ſhall have 
brought about this Settlement, who may be ſometimes 
the chief Gentry and Nobility of the Kingdom ; they 
are all abandon d to the Mercy of the Injur'd Prince, if 
he ever returns; and muſt be beholden to him, if they 
eſcape with Impunity. The Doctor's laſt Refuge in this 
Caſe can be only this; That by Virtue of a Pardon from 
a King de Facto, when he 1s thorowly ſettled, theſe Re- 
wolters will be ſafe againſt a King de Jure. But if the 
Acts of Parliament of thoſe Pretended Kings were not of 
ſufficient Force againſt Edward IV, it is to be feared, 
their Pardons will not be eſteemed of better Authority, 
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My Lord Chief Juſtice Montague (n) declares, that he (») Se ki: 


would never have ſet his Hand to King Edward's Settle- 


Apology in 
Fuller? Ch, 


ment of the Succeſſion on the Lady ane, if the King Hoy. 


had not promiſed him a Pardon; which he knew would 
be good againſt Queen Mary, if ſhe came to the Crown; 
becauſe ſhe could only have it as a Purchaſer : From 
whence it is plain, he would not have thought himſelf 
ſafe, by that Pardon, if he had believed Queen Mary 
could have claimed the Crown, by Right of Inheritance. 
I would recommend this to the Doctor's Conſideration. 


He is pleaſed indeed to add, (o) that Kings de Fas have (0 Vim; 


actually given Indemnity by Parliament, to thoſe that “ 474% 
aſſiſted them in obtaining the Crown; and he inſtances 


in the Acts of Henry III, Henry IV, and Henry VII, 
which were purpoſely made for protecting thoſe, 
that had been active in advancing thoſe Princes to the 
Throne. But if Edward II, and Richard II, had ever 
recover'd their Thrones, does the Doctor ſeriouſly be- 


lieve, thoſe Acts would have been really available for 
£ 2 the 
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the Indemnity of their Rebellious Subjects? I am per- 
ſuaded, the Kings that made them, were never of that 
Opinion. The true Reaſon of theſe As was to prevent 
Vexatious Suits, and other Proſecutions by one Subject 
againſt another. For many Acts of Violence, and Out- 
rages having been committed, upon the Account of ſuch 
Invaſions, which expoſed the Doers of them to the Se- 
verity of the Law; the Injured Subjects might have had 
their Remedy againſt thoſe Offenders, by Indictments for 
Murder, Actions of Treſpaſs, c. unleſs timely diſabled 
by Acks of this Nature; which will be always neceflary 
for the Adherents to unjuſt Pretenders, who CS Law- 
ful Princes. But the Caſe is quite different, when Kings 
de Jure are the Invaders; for whoever aſſiſts them in 
their Quarrel, need no Act of Parliament for their In- 
demnity. | | 

Taos I have fully confider'd all, that the Doctor 
has been pleaſed to urge from the Eleventh of Hen. VII ; 
and by what I have obſerved upon this Occafion, the 
Reader will undoubtedly be ſurprized at the following 
Paſſagein the Doctor's View. (p) T'boſe who fought for the 
King for the Time being, wanted no Act of Parliament to in- 
demnify them; nor had they any. And again: Did the 
King in Poſſeſhon, or his Parliament, or the Parties concerned, 
ever think an Act of Parliament was wanting for thoſe, who 
fought for him, againſt a Perſon out of Poſſeſſion, whatever 
Title be had, or pretended to have? Can there be one Inſtance 
given of this, in all our Laws or Hiſtory * But afterwards 
he tells us, () This Act | viz. 11 Hen. 7.] was made 


for the Security of thoſe, who ſubmit to a King for the Time 


being, after he is 1 The Doctor may try to re- 


concile theſe Paſſages, if he pleaſes. 


Laſtly, After all that has been ſaid concerning the 
Meaning, and Authority of this Statute, may it not be 
doubted, whether it is now in Force? My Reaſon is 
this; In King Wilkam's Reign an Act was paſſed, which 
declares the Subjects abſolv'd from their Allegiance, if 
the King of England ſhould ever appear to be a Papiſt: 
Now this Ad cannot pofhbly ſignify any thing, if Sub- 
jedts, who ſerve and defend the King for the Time being, do 
their true Duty and Allegiance ; as is affirm'd by this Law of 
Henry VII. 7 
AND 


Crown of England aſſerted, &c. 


AN p now having had Occafion to mention the Caſe 


of Queen Mary and the Lady Fane Grey, I beg Leave 
to ſubjoin the Judgment of the Lord Chief Juſtice Hale 
upon that Matter, as not unworthy of the Reader's Ob- 
ſervation. 
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the Sovereignty ; ſuppoſe in one Part # the Kingdom, and an 


Placitorum 


Coronz MS, 


Uſurper be in the actual Exerciſe of the Sovereignty in ano- Vol 1. C13. 


ther ; yet the Law judgeth him in Poſſeſſion of the Crown, 
that bath the True Right ; and the other is in Truth, not ſo 
much as a King de Facto, but a Diſturber only ; and therefore 
not a King within the Twenty Fifth of Edward III. This 
was the Caſe between Edward IV, and Henry VI. Altbo' 
Edward IV. took upon him the Sovereignty, and was declared 
King in London upon the Fourth of March 1460; yet Hen- 
ry VI. was in the Northern Parts, and treated as a King, and 
raisd a great Army; which being ſubdued by King Ed- 
ward IV, in the latter End of May, in the bloody Battle o 

Towton-Field ; then, and not till then, had Edward IV. 
the total and quiet Poſſeſſion of the Crown ; and in November 
following held a Parliament, wherein bis Title is declared, and 


the Commencement of his Reign enacted to be the Fourth of 


March before; and Henry IV, Henry V, and Henry VI, 
declared Uſurpers. During this Interval, from the Fourth of 
March to June, Henry VI. was uſed as King, and yet was 
not ſo much as King de Facto; Edward IV, the Right 
Heir, being likewiſe in Poſſeſſion of the Regality. 

The like was between Queen Mary, and the Lady Jane 


Dudley, who was proclaimed Queen at London, by Pretence of 


Nomination by King Edward VI; but held not that Title a- 
bove ten Days. For the ſame time Queen Mary openly laid 
Claim to the Crown, and was alſo proclaimed Gueen : So that 
both being de FaQto in Poſſeſſion of the Crown, the Law ad- 
judged Poſſeſſion in ber, that had the Right, viz. Queen Mary; 
and therefore by an Act of Parliament (1 Mar. c. 3.) it is 
enacted, that Recognizances dated Anno Primo Reginæ Jane, 
hall be allowed as goody which needed nat have been, if ſhe 
had been Regina de Facto, though an Uſurper: Becauſe 
Judicial Acts are not Diminutions of the Regal Revenue, 
g Edw. 4. 15. 11. f JT 

And. if any ſhall ſay, that if Henry VI, or Queen Jane, 
bad gotten the Victory, and Poſſeſſion of the Crown, that poſſi- 
bly as much would have been aſſerted by them and their Parlia- 


ments 
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ments againſt Edward IV. and Queen Mary; This is an Ob- 
jeection of no Value; for I do not take my Meaſures herein 
from Events, which are various and uncertain ; but according 
to the true Right of Matters, purſuant to the Laws of Eng- 
land, as near as I can. 


Ir remains now to be confider'd, what Authority is 
to be attributed to the Opinion of Henry VII.'s Judges, 
concerning the Crown's taking away all Defects and Stops of 
Blood; and whether it is of that mighty Advantage, as 
O Se View, has been pretended, for Kings de Facto. The (6) Doctor 
P.29,42,45- indeed infifts much upon it, and cannot forbear frequent- 
ly aſſuring his Reader, that he repoſes an entire Confi- 
dence in it. Let us now fee, whether this Reſolution of 

the Judges, as unanimous as it was, can afford any ſub- 
ſtantial and real Encouragement to the Advocates of 
Kings de Facto. In the firſt place therefore I obſerve, 
that this unanimous Reſolution of the Judges was Extra- 
Judicial, and conſequently of leſs Authority, than if it 
%% ſes in had been given upon the Bench; (t) for when they deli- 


arliament 


reſol'4in L er their Opinions out of Court, they do not hold themſelves to 
040 p. 5. be upon Oath ; and therefore, tho two or more ſhould be of a 
different Opinion from the reſt, they do not refuſe to ſign the 
Reſolution of the major Part; an ſo it gces under the Deno- 
mination of all the Judges. The unanimous Opinion of 

the Judges is undoubtedly of great Authority; but Tam 

Vie, afraid the Doctor attributes too much to it, when (2) he 
4 makes it a Part ef the Common Lam of this Realm: For it 
may be rememberd, that the whole Bench of Judges 

were at firſt unanimous in the Caſe of Ship- Money; and yet 

the Doctor knows, that Opinion was condemn d as erro- 

neous. I muſt beg Leave therefore to think it poſſible, 

that the Reverend Bench may ſometimes err in their Re- 
ſolutions; and whether they did not in the Caſe before 

us, is now the Queſtion. Secondly, Therefore | affirm, 

that this Propoſition, viz. That the Poſſeſſion of the Crown 

removes all Defect in Blood, and all other Impediments, is 

not univerſally true; for if it were, then no As of Par- 

liament for Diſabling or Excluding any Perſons from the 
Succeſſion, could be of any Force, when ſuch Perſons 

are on the Throne; nor in the leaſt reſtrain the Subjects 

from paying their Allegiance to them. An Aſſertion, 
which highly reflects upon the Honour and Wiſdom of 
thoſe Parliaments, which have made it Treaſon to in- 


vade 


* 
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vade and hold the Crown, againſt the eſtabliſh'd Order 
of Succeſſion ; which have declared, that whoever ſhould 
be guilty of ſuch an Act of Violence and Injuſtice, ought 
to be eſteem d as no better than Vſurpers and Traitors ; 
and laſtly, that it is the Duty of Subjects to take up 
Arms againſt ſuch Intruders, as being abſolv'd entirely 
from their Obedience to them. In King Henry VIII.'s 
Act (z) for Eſtabliſhing the Succeſſion, Whoſcever ſhould 
interrupt the Succeſſion appointed by Law, or by the Laſt Will 
and Teſtament of that King, is adjudged a High Traitor, 
And in the 1 Edw. 6. 12. the following Words are re- 
markable : Be it farther enacted, that if any of the Heirs of 
the King our Sovereign Lord that now is, or any Perſon or 
Perſons, to whom the Crown and Dignity of this Realm is li- 
mited by Act of Parliament, made in the Five and thirtieth Tear 
of the Reign of the late King Henry VIII, or the Heirs of any 
of them, do at any Time hereafter uſurp, the one of them upon 
the other, in the Crown of this Realm ; or demand, challenge, 
or claim the ſame, otherwiſe, or in any other Form or Degree 
of Deſcent, or Succeſſion, &c. but only in ſuch Manner and 
Form, as is declared by the ſaid Statute ; or if any of the ſail 
Heirs or Perſons aforeſaid, do interrupt, or let the King's 
Highneſs, that now is, peaceably and quietly to keep, have, 
and enjoy the ſaid Imperial Crown, that then all and ſingular 
the Offenders, &c. ſhall be deemed and adjudged High Trai- 
tors, and ſhall ſuffer and incurr the Pains of Death, &c. as 
in Caſes of High Treaſon. From which Paſſage it is un- 
deniably plain and evident, that Perſons in actual Poſ- 
ſeſſion of the Crown, may be at the ſame time no better 
than Uſurpers and Traitors, and liable to the Pains of 
Treaſon ; and conſequently, it was the Intention of 
thoſe Legiſlators, that ſuch Perſons ſhould be unable and 
incapable to hold the Crown, notwithſtanding their be- 
ing Kings de Facto. And the Truth is, if it was poſſible 
for any Prince to be under a Legal Incapacity of poſſeſ- 
ſing the Crown, one would think Henry VII. was that 
Perſon : For firft of all, as deſcended from a Natural 
Son of John of Gaunt, he was excluded by Common Lam; 
and this Excluſion was expreſly confirm'd by Act of Par- 
liament. Secondly, He had been attainted in Parliament. 
And laftly, the whole Kingdom had (y) obliged them- 
ſelves to take, accept, and repute King Edward IV. and bis 
Heirs, to be Kings of England, and none other. But it ſeenis, 
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no Laws can have any Force or Authority againſt a King 
in Poſſeſſion : This is a clear Caſe, by Virtue of the Re- 
ſolution of Henry VII.'s Judges; and thoſe Parliaments 
were very ignorant of their Power, which pretended to 
make Laws, to hinder Subjects from obeying Uſurpers. 
Thirdly, Had it been a known Maxim of the Law ef 


England, That the Crown takes away all Defects and Incapa- 


(Rot. Parl. 
1 Edw. 4. 


(4) Ibid. 


cities, according to the Doctor's Opinion; we ſhould 
never meet with Acts of Parliament, which approve of 
and commend Actions done in Contempt of it. Thus, 
for Inſtance, we find Attempts made by the Right Heir 
for recovering his Inheritance, juſtified as agreeable to 
the Laws of Go vo and Nature; and the Diſpoſſeſſing of 
the Intruder, declared Juſt 'and Legal. Let the Doctor 
be pleaſed to caſt his Eyes upon the feilowing Paſſages, 
and he will be ſenfible, I do not impoſe upon him. 

(z) Richard Duke of York attempting by Force of Arms 
to recover his Right to the Crown of England againſt Hen- 
ry VI, uſed the Benefit of the Law of Nature, not having 
then any Lord above him in England but Go p; and it was 
Lawful, and according to Law, Reaſon, and Juſtice for him ſo 
to do. And it is farther declared, (a) That the Taking of 


| Poſſeſſion, and Entree into the Exerciſe of the Royal E ſtate, 


Dignity, Reign, and Governance of the Rea!/m of England, &c. 
by our Sovereign Leige Lord King Edward IV, Oc. and the 
Amation of Henry, late called King Henry VI, from the Ex- 
erciſe, Occupation, Oſarpation, Intruſion, Reign, and Governance 
of the ſaid Realm, &c. done by our ſaid Lord King Edw. IV, 
was, and is rightwiſe, lawful, and according to the Laws and 
Cuſtoms of the ſaid Realm; and ſo ought to be taken, holden, re- 
puted, and accepted. I may leave it now to the Reader to 


determine, whether ſuch Princes could have a Right to 


the Allegiance of thoſe, who might lawfully, and juſtly 
depoſe them; and I am much miſtaken, if the Doctor 
will find it poſſible to elude the Force of theſe Authori- 
ties. I had Reaſon therefore to ſay, it is not univerſally 


true, that the Crown takes away all Defects and Incapacities; 


for then Kings in Poſſeſſion could not poſſibly be Uſar- 
pers, or Traitors ; neither could it be ever juſtifiable to 
attempt their Removal from their Thrones ; which yet 
we ſee has been warranted by ſeveral Acts of Parliament. 
Laſtly, The Doctor cannot reaſonably imagine, that the 


Opinion of Henry VII.'s Judges ſhould be of ſufficient 


Autho- 


Crown of England aſſerted, &c. 


Authority to determine the preſent Controverſy ; for 
this is making a King de Facto judge in his own Cauſe ; 
who will not fail to interpret the Laws, as they may beſt 
ſerve his Purpoſe. At this rate, I confeſs, the Doctor is ſure 
of gaining his Point; and he may be confident there ne- 


ver was, nor can be in Nature, fo ſtrange a Creature, as 


an Unlawful King. I cannot however but wonder, that 
a Perſon ſo eminent for his Knowledge and Penetration, 
as the Lord Chancellor Clarendon, ſhould ſo little diſcern 
the Evidence of this Maxim, as to think the Judges could 
not fairly apply it to the Caſe of Henry VII. His Words 
deſerve to be taken Notice of, as a ſtrange Inftance of 
Short-fightedneſs in that great Man; and therefore 1 
ſhall recite them at large. Neither will that ſingle Precedent 


(ſays (h) he) of the Julges, in the Caſe of King Henry VII, 2 


when they declared the Act of Attainder to be void by the Acceſſion 


whom the Crown had Lineally and Rightfully deſcended, it was 
good Law) find, or make the Julges of another Age parallel to 
them; till the King hath as ſtrong a Sword in his Han1, and 
the People as much at his Devotion and Diſpoſal ; and then the 
Making and Declaring a Law, will be of equal Facility, tho 
it may be not of equal Juſtice. Thus we ſee, how unfor- 
tunate this noble Lord was, -in his Opinion of this Re- 
ſolution of Henry VII. s Judges; he calls it a ſingle Prece- 
dent ; he thinks 1t would hardly be followed by any other 
Judges; and plainly intimates, that it was not good Law, 
by reaſon of the Defects in Henry VII. Title. And this 
one Circumſtance of its being à ſingle Precedent, is e- 
nough to ſpoil the Credit and Authority of this Reſolu- 
tion; for may it not reaſonably be doubted, whether the 
Judges of Kings de Jure (if ever their Opinions ſhould 
be demanded in ſuch a Cafe) would allow Kings de Fact 
the Benefit of that Maxim ? And has not another great 


Ornament of his Profeſhon (c) told us, That the Judges (c) Ld. han- 
cellor Not- 
tingham's 


in Weſtminſter-Hall do ſometimes deny a Caſe, that ſtands 
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of the Crown, (tho' if he had been in Truth the Perſon, upon 430. 


fngle, and alone of itſelf ? The Doctor indeed (d) aſſures nn is 


us, that in Conſideration of the Authority of this Maxim, 44 
the Act that illegitimated Queen Elizabeth, was never reverſed p. 
by the Lord Keeper Bacon? Advice. But the Doctor knows 4 


very well, that Queen Elizabeth had a Title by the Act of 
Succeſſion, and her Father's Vill; whereas Henry VII. had 
no manner of Foundation, upon which he might build 

any 
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any Pretenſion to the Crown: And the Queſtion is not, 
whether this Maxim would not hold good, where Kings 
de Jure are concern'd ; but whether Kings de Facto can 
legally claim any Benefit from it. I muſt not forget, that 
the Doctor afterwards (e) confeſſes, that an Act was paſſed 
to reſtore Queen Elizabeth in Blood to her Mother: It is 
true, he ſays, this was only that ſhe might inherit the Eſtate 


of ber Mothers Family, which J am not concern d to call 
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in Queſtion at preſent. But the Doctor ſhould remem- 
ber, that Princes never thought it became them to ſlight 
Acts of Parliament made againſt them by lawful Autho- 
rity ; and therefore Henry VII, notwithſtanding the afore- 
ſaid Reſolution of the Judges, took Care, (F) that all Re- 
cords, wherein there was any Memory, or Mention of his At- 
tainder, ſhould be defaced, cancell'd, and taken off the Files ; 
left ſome time or other, if they continued in Being, 
they might riſe up in Judgment againſt him; a manifeſt 
Indication, that he did not think it ſafe to rely upon the 
Opinions of his Judges. | | 
Tuus I have followed the Doctor through Henry VII.'s 
Reign, which ſeem'd indeed to adminiſter much Conſola- 
tion to him ; and it muſt be confefled, that many Per- 
ſons, who had long ſought after Reaſons to juſtify their 


Submiſſion to the Powers in Being, fancied they had met 


with great Relief from ſome Paſſages, which happen'd 
under his Government; but I am much miſtaken, if any 
ſolid Comfort can be derived from them. 

Lui AHA now perſuade myſelf, I am entirely at Li- 
berty to releafe my Reader from any farther Trouble ; 
every thing which occurr'd in the Doctor's Writings, 
that had the leaſt Appearance of an Argument, being, 1 
think, fully conſider d by me. But the (g) Doctor having 


ſtepped a little out of the Way, to aſſert the Right of 


the Legiſlative Powers, to limit the Succeſſion, (which 
may be very true, and yet Allegiance not due to Kings 
de Facio) I ſhall beg Leave ſo far to follow him, as to ex- 
amine the Truth of ſome Hiſtorical Paſſages, with which 
he has thought fit to illuſtrate his Argument: And if I 
miſtake not, this Diſquifition will give me an Opportu- 
nity of clearing a Part of Hiſtory, which has hitherto 
lain in-much Obſcurity. In this Undertaking I ſhall 
confine myſelf wholly to Matters of Fact; and therefore 1 
ſhall not. diſpute the, Authority of 13 Eliz, c. 1. which 

| Bo makes 


Croun of England aſſerted, &c. 185 


makes it High Treaſon during the Queen's Life, and For- 
feiture of Goods and Chattels a fter her Death, to ſay, that an 
AF of Parliament is not of ſufficient Force to limit and bind 
the Deſcent of the Crown ; neither ſhall J in the leaſt que- 
ſtion the Power of Parliament to entail the Succeſſion : 
Theſe Matters are as much out of my Way, as they are 
above my Reach ; and therefore I am very well content- 
ed, the Doctor ſhould abound in his own Senſe upon 
them. All that I ſhall here obſerve is, that whatever 
Power Kings, with their Parliaments, -may have de Jure, 
upon ſuch Occaſions, it is however true in Fact, that no 
Act of Limitation could ever yet effectually exclude the 
next Heir by Proximity of Blood; but ſooner or later, 
Providence has hitherto ſo ordered it, that thoſe who 
were firſt in the Line of Deſcent, have at length gain'd 
the Crown, notwithſtanding all Parliamentary Proviſions 
to the Contrary. I believe it will be allowed, that we 
have no Laws extant of this Nature, before that of (5) d 7 Heng 
Henry IV, in which he ſettles the Succeſſion on his four * 
Sons, and their Heirs, after his Deceaſe; and it is ob- 
ſervable, that as he was no better than King de Facto, fo 
none but ſuch ſtood in Need of any Acts of this Kind; 
for the Common Law provided ſufficiently for the Succeſ- 
ſion of the Iſſue of Kings de Jure. The next Statute we 
hear of to this Purpoſe, 1s that of Henry VI, upon his 
Recovery of the Crown; in which he (i) excludes Ed- ( Holinf- 
ward IV, and gives the Crown to the Duke of Clarence, EIN 
and his Children, immediately upon the Failure of his 
own Line; but this had no long Continuance, being (4) ic 
annull'd, as well as that of Henry IV, upon the Succeſ. 
fion of the Right Heir. Richard III. is ſaid to have ap- 
pointed the Earl of Lincoln, his Siſter's Son, his Succeſ- 
{or ; and Henry VII. was no ſooner placed in the Throne, 
but he alſo procures an (7) Act of Parliament, to ſecure ) Rot. Parl. 
the Inheritance to his Iſſue ; but it is well known, his Hen. 7. 
Son, by the Right of his Mother, had an undoubted Ti- 
tle, without the Aſſiſtance of his Father's Law. I come 
now to Henry VIII 's Reign: This Prince having baſtar- 


dized both his Daughters by (m) Act of Parliament, (») 29 Hen. 


found it neceſſary to make uſe of the [ame Authority, to 
render them capable of the Crown. In the Twenty fifth 
Year therefore of his Reign, another Act is paſſed, for 
the Eſtabliſhment of the King's Succeſton ; in which the 
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Dtaeſcent of the Crown is expreſly limited to his two 
Daughters, Mary, and Elizabeth; and he is impower'd 
en) 28 Hen. (as he had (n) been before) to give, diſpoſe, appoint, aſſign, 
8. 7. declare, and limit, by his Gracious Letters Patent, under his 
Great Seal, or elſe by his Highneſs Laſt Will made in Writing, 

and fign'd with his moſt Gracious Hand, at his only Pleaſure, 

rom T ime to T ime hereafter, the Imperial Crown of thi Realm 

(for Lack of Lawful Heirs of the Bodies of Prince Edward, 

and the Ladies Mary, and Elizabeth) to ſuch Perſon or Per- 

fons in Remainder, or Reverſion, as ſhall pleaſe his High- 

neſs, &c. Now the Controverſy between Dr. Higden and 

me, upon this Occaſion, is, whether King Henry VIII. 

did truly obſerve the Direction of this Statute in his 

Nomination of Succeſſors, after the Deceaſe of his 

Daughters. That he was impower'd to do this by his 

Laſt Will and Teſtament, is not denied; and that a 

Will of his was produced and executed in ſome Meaſure, 

Y Preface rs is likewiſe not diſputed ; but however the (o) Doctor is 

* poſitive, that Henry VIII. did not execute the Powers given 

him in Parliament, to nominate a Succeſſor by his Laſt Will and 

Teſtament, fign'd with his own Hand. And in another 

(p) Deſence, (p) Place, he affirms it with much Aſſurance, That there 
22 was indeed a Will drawn for that Purpoſe; but it was ne- 

| wer nd by the King, as the AF of Parliament expreſly 

required, &c. But 1 ſee no Reaſon for this Confi- 

dence; and I doubt not, when the Reader has well 

conſidered the following Proofs, and Arguments, he 

will allow, that the Authority of this Will is much bet- 

ter ſupported, than the Doctor is willing to believe. In 

order to this, I ſhall ſhew, Firſt, That his Will was ad- 

mitted, publiſhed, and executed as a Legal and Good 

Will. And, Secondly, That the Doctor has not produced 

any Objection of Weight enough to render its Validity 

queſtionable. 1ſt, I ſay this Vill was admitted, pub- 

liſhed, and executed as a Legal and Good Vill; which 

is evident from the undoubted Teſtimonies of the fol- 

lowing Records and Hiſtories. . 

38 Hen. MW are aſſured from the (9) Journal of the Houſe of 

A Lords, that on the laſt Day of January, the Commons be- 

ing ſent for to attend the Lords, the Lord Chancellor 

then declared King Henry VIIL's Death to both Houſes, 

in full Parliament aſſembled; and then a large Part of 

the ſaid Deceaſed King's Will (particularly thoſe Clauſes 


of 


Crown of England aſerted &c. 187 


of it, which related to the Succeſſan of the Crown, and the 

Adminiſtration of the Government, during Edward VI.'s 

Minority) was read publickly before them, by Sir Wil- 

liam Paget Secretary of State. Here then we ſee this Will 

is fairly laid before the Parliament, the beſt Judges of 

its Validity; and we do not find, that any Doubt aroſe 

in that Great Aſſembly concerning it. But on the con- 

trary, we have the Authority of a (r) celebrated Hiſto- O N &f 

rian, That all the Ezecutors appointed by this Will, did re- Hi. Ref. 

ſolve to execute it in all Points, and to take an Oath for their _ * 

faithful Diſcharge of their Truſt. And that the (g) next 00 Ibid 

Day the Executors did take their Oaths moſt ſolemnly, for their 5 

faithful executing the Will ; that they order d it alſo to be en- 

rolled, and every one of the Executors was to have an Exem- 

plification of it under the Great Seal, ----- (t) and out of Con- (!) Wbid. p.9. 

ſcience to the King's Will, reſov d to fulfill what he had in- 

tended, Now, if we conſider, who theſe (42) Executors ©) Se their 

were, and how eminent many of them were for their — pry 

Integrity, as well as Quality; ſurely it will be hard to Vi 1. 

ſay, they wanted ſo much Judgment, as not to diſcern N 

the Invalidity of this Vill, or ſo much Virtue, as to exe- 

cute what they knew to be a Forgery. But that I may 

not fail to give the utmoſt Satisfaction in this Queſtion, 

concerning the Opinion which was entertain'd of this 

Will in Edward VI's Reign; 1 ſhall now lay before the 

Reader ſome remarkable Extracts from an authentick 

Copy of the Council Books of King Edward VI, which will 

fully anſwer my Purpoſe. 
(z) In the Name of GOD, Amen. Where it hath plea- (x) Guncil- 

ſed our late Sovereign Lord and Maiſter King Henry VIII. ſs py 

of moſt Noble and Famous Memory, &c. by his laſt Will and in initio. 

- Teſtament bearing Date the 3oth of December, in the 38th 

Year of his moſt Fortunate and Victorious Reign, to conſtitute 

and ordain us, the Archbiſhop of Canterbury, the Lord Wrio- 

theſly Chancellour, William Lord St. John, John Lord Ruſ- 

ſel, Edward Earl of Hertford, John Viſcount Liſle, Cuth- 

bert Biſhop of Dureſine, Sir Anthony Brown, Sir Wil- 

liam Paget, Sir Edward North, Sir Edward Mountague, 

Sir Anthony Denny, Sir William Herbert, Knights, to be 

his Executors, and to be of the Privy Council with our Sove- 

reign Lord King Edward VI, until he ſhall be of the full 

Age of Eiphteen, &c. We the ſaid Archbiſhop, Thomas 

Lerd Wriotheſly Chancellour, &c. being all aſſembled toget 


- 
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in the Tower of London, the laſt Day of January, in the 1 | 


Tear of the Reign of our ſaid Sovereign Lord King Edward 
VI. that now is, have reverently and diligently conſider d the 


great Charge committed unto us; and calling to Almighty Gop, 


the only Giver of all Grace, for his Aid and Aſſiſtance in all 
our Proceedings, have fully reſolv d and agreed with one Voice 
and Conſent, not only to ſtand to and maintain the ſaid laſt 
Will and Teſtament of our ſaid Maiſter, and every Part and 
Article of the ſame, to the uttermoſt of our Power, Wits, and 
Cunnings ; but alſo, that every of us preſent ſhall take a Corpo- 


ral Oath upon a Book, for the more aſſured and efſefFual Accom- 


pliſhment of the ſame. | 

The Firſt Day of February, being Tueſday, all the ſaid 
Executors before written, aſſembled again together in the ſaid 
Tower of London, and there herd the Will eftſones deli- 
berately redde from the Beginning to the En ling. And con- 
cluding, with one Voice, to adhere and ſtick to their Performance 
of it, did firſt take their Oaths to the King's Majeſty, and af- 
ter immediately ſware to the due and faithful Obſervation of 


the ſaid Will, as the Day before they had reſolved. 


Wedneſday, Feb. 2. Item, The Lord Proteffour and the 


reſt of the Coexecutours then preſent, having the laſt Will and 


Teſtament of our ſaid late Sovereign Lord deceaſed, made Re- 
queſt with oon Voice unto the Lord Chancellour of England, to 
cauſe the ſame to be Recorded and Enrolled in Forme accuſtom- 
ed. And thereupon each of them to have Exemplification under 
the Great Seal of the ſame, fo the deing whereof the ſaid Will 
was preſently deliver d by them to the ſaid Chancellcur. 

At Weſtminſter, the 24th of February; The Lord Pro- 
tectour and others his Crexecutcurs being moſt deſirous of their 
Part to ſee the Will of King Henry VIII. duly and hooly ac- 
compliſhed and fulfilled, as to their moſt bounden Duties apper- 
taineth : For their more certain and aſſured Proceeding in the 
Execution of the ſame, u on mature Deliberation reſolved, that 
before they would proceed, the hole Number of Judges, Barons 
of the Exchequer, the King's Serjeants, Attorney, and Solli- 
citour ſhall deliberately peruſe the hole Will, and frankly de- 
clare their Opinion, what the Executours may lawfully do, how 
and in what Form the ſail Will might be lawfully executed and 
performed. Whereupon all the ſaid Judges, &c. being called 
into the Exchequer-Chamber, after the Opening of this Re- 
ſolution to them, the ſaid Will was redde from the Beginning to 
the Ending ; And after the ſame was well debated among 


them, 


Crown of England aſſerted, &c. 
them, it was deliver d into their Hands to be farther conſider'd 


accordingly: Who eftſones aſſembling themſelves together for 


that Purpoſe, and weighing the Will and every Part of it, as 
appertain d, repair d together to the Lord Pratecteur, and other 
the Coexecutours ; and then by the Mouth of Sir Edward 
Mountague declared, they had throughly conſider d the ſaid 
Will, and with oon Conſent and Advice deliver d their Opinion, 
how that Part of the Will then in queſtion, might be 
executed, &c. _ | 
O the 8th of March following, as an Inſtance of 
their great Care and Concern for this Will, the Lord 
Protectour and Council thought convenient, that the Laſt Will 
of their late Sovereign Lord deceaſed, remaining ſtill in the 
Cuſto1y of the Earl of Southampton, ſhould for the more ſafe 
keeping of the ſame, be beſtowed in the Treaſury of the Exche- 
quer; and thereupon did give Order to the Lord Great Ma- 
ſter, for ſending for the ſame, which was done accordingly ; 
Upon Receipt whereof, about Ten of the Clock in the Forenoon, 
in a Caſe Fad it was firſt opened, end eftſones ſealed, and 
appointed to be kept till the next Day; at which time it was or- 
der'd to be deliver'd into the ſaid Treaſury by the Hands of 
Sir John Godſalve Knt. to the Cuſtody of the Officers of the 
ſaid Exchequer. X 
Sind, E. Somerſet, T. Cant. W. St. John, J. Ruſſel, 
J. Warwick, Anth. Brown, Ant. Denny, W. Herbert. 
Wedneſday the ↄth of March. According to the former 
Order, this Day about Nine of the Clock in the Morning, the 
laſt Will of our ſaid late Sovereign Lord deceaſed, was deliver d 
by the Hands of the Lord Protettour, in preſence of the reſt of 
the Council, to Sir John Godſalve Knt. who repairing with 
the ſame to Weſtminſter, and beſtowing in the Place of the 
Treafury, where he alledged the Laſt Will of Henry VII. to 
remain, brought for Teſtification of the Delivery thereof, a Bill 
written in Parchment, ſubſcribed with the Hands of Thomas 
Danyel, William Walters, and John Lambe, Officers of 


the ſaid Exchequer. Theſe certainly are ſuch Marks of 


Reſpect and Reverence, as could not poſhbly be paid to 
a lil, the Validity of which was in the leaſt ſuſpe 
Cted. | 
Ix the Year 1549. King Edward VI. having been 
conveyed by the Duke of Somerſet to Windſor, by Vio- 
lence, as was pretended ; the reſt of the Privy Council, 


remaining in London, wrote a long Letter of Complaint 
L Ce c to 
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to the King, againſt the ſaid Protector, dated 19th Ofs- 
ber; in which were the following Paſſages: We truſt, 
that your Highneſs of your Goodneſs will, without any Jea- 
louſy or Suſpicion, think that moſt expedient, both for your 
own moſt Royal Perſon, and all your Subjefts, that by the 
Body of your Council may be thought expedient ; to whom, 
und to no one Man, your Hh nee moſt grave Father appoint- 
ed, by his Laſt Will and Teſtament, the Care of your Ma- 
jeſty, and all your moſt weighty Affairs. For the End 
F this Matter touching the Duke of Somerſet ; if he have 
that Reſpect to your Majeſty's Surety, that he pretendeth ; 
he have the Con ſideration of his Duty to Go b, that his 
omiſe and Oath requireth; if he have that Remembrance 
ef the Performance of your Majeſty's Father's Will, that 
to the Office of a Goo! Executour afpertaineth, &: Let 
him firſt "ſuffer us to be reſtored to your Majeſty's Pre- 
ſence, &c. The Protectourſpip and Governance of your 
moſt Royal Perſon, was not granted bim by your Father's 
Will ; but only by Agreement, firft amongſt us the Execu- 
tours, and after of others ; Thoſe Titles and ſpecial Truſt 
was committed to him during your Majeſty's Pleaſare, and 
upon Condition he ſhould do all things by the Advice of 
your Council, &c. | 
Subſcribed by the Lord Chancellour, the Lord Great Ma- 
ſter, the Lord Privy Seal, the Lord Marquis of Northamp- 
ton, the Lord Great Chamberlain, the Earl of Shrewsbury, 
the Earl of Southampton, the Lord Wentworth, Maſter 
Treaſurer, the Maſter of the Horſe, Maſter Vice-Chamberlain, 
Sir John Gage, Mr. Secretary Petre, Sir Edward North 
Lord Chief Juſtice, Sir Ralph Sadler, Sir John Baker, Sir 
Edward Wotton, Mr. Dr. Wotton, Sir Richard Southwell, 
Sir Edmund Peckham. 
Ix the 4th Year of this Reign Stephen Gardiner Biſhop 
of Wincheſter was brought into Trouble for ſome Miſde- 
meeanocurs laid to his Charge; in which Proſecution the 
00 757% ts following ()) Interrogatories, among many others, were 
ub be 4+. put to the Lords of the Privy Council, c. 
ſer: 'o thm 1, Whether you know, or have heard ſay, that the late King 
und js the of famous Memory, willed him the ſaid Biſhop of Winche- 
f ter, no more to be of the Privy Council with the King's Ma- 
Fox's Ads jeſty our Sovereign Lord that now is ; and omitted and expreſ- 
ne Mon. ly refuſed to have him named among other Councellours in his 
b. 793. 1 | 
Teſtament, to be of the Council aforeſaid. 


2. Item, 


Crown of England aſſerted, &c. 
2. Item, Whether je know or have heard ſay, that the ſaid 


Biſhop, being aforenamed as an F zecutour in the Teſtament of 


the ſaid late King, was a little before his Death, at his Decla- 
ring of his Laſt Will, put out by his Highneſs, and ſo by bim 
refuſed to be any of his ſaid Executours, &c. 

T o theſe Interrogatories the Lord Paget anſwer'd as 
follows. | 


3 
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(2) Touching the late King's putting the Biſhop of Win- (+). Fox, 


cheſter out of his Teſtament ; it is true, that upon St. Ste- ibid p. $15, 
phen's Day at Night, four Tears now paſt, his Majeſty ha- 


wing been very Sick, and in ſome Peril, after his Recovery 
forthwith called for the Duke of Somerlſet's Grace, for the 
Lord Privy Seal, for my Lord of Warwick, for the late Ma- 
ſter of the Horſe, for Maſter Denny, for the Maſter of the 
Horſe that now is, and for the ſaid Lord Paget, at that Time 
his Secretary: And then willed Maſter Denny to fetch his 
Teſtament. Who bringeth forth firſt the Form of a Teſta- 
ment, which his Majeſty liked not, after he heard, ſaying, that 
was not it, but there was another of a latter Making, written 
with the Hand of the Lord Wriothelly being Secretary. Which 


when Maſter Denny had fetched, and he heard it, he ſeem'd 


to marvaile, that ſome were left out unnamed in it, whom he 
ſaid he meant to have in, and ſome in, whom he meant to have 


out ; and ſo bad the ſaid Lord Paget, in the Preſence of the 


foreſaid Lords, to put in ſome, that were not named before, and 


to put out the Biſhop of Wincheſter's Name, which was done. 
And then after his Pleaſure declared in ſundry Things, which 
he cauſed to be alter d, and enter d in the Vill; his Majeſty 
came to the naming of Councellours Aſſiſtants to his Executours. 


Whereupon the ſaid Lord Paget, and the others, beginning to 


name my Lord Marquis of Northampton, my Lord of Arun- 


del, and the reſt of the Council, not before named as Execu- 
tours ; when it came to the Biſhop of Wincheſter, he bad put 
him out, ſaying, he was a Wilful Man, and not mete to be a- 
bout his Son, the King's Majeſty that now is. Whereupon we 
paſſed over to the Biſhop of Weftminſter, whom his Majeſty 
bad put out alſo ; ſaying, he was ſcholed, or ſuch like Term, by 
the Biſhop of Wincheſter. And ſo paſſing unto the reſt, he 
admitted all of Council without Stop, ſaving one other Man, 
at whom he made ſome Stick, but nevertheleſs upon our Suites 
relented ; and ſo he was named as a Councellour, This all 
done, the ſai Lord Paget read over to his Majeſty, what was 
written, an1 when he came to the Place of W 
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their Names, he began to move the King again for the Biſhop 


of Wincheſter ; and the reſt then preſent ſet Foot in with him, 
and did earneſtly ſue to bis Mail for placing the ſaid Bi- 


ſhop among the Councellours ; but he would in no wiſe be en- 


treated, ſaying, he marvelled what we meant, and that all we 


(a) I Fox, 
ibid. ½ Ed, 
& 819. 


knew him to be a Wilful Man. 

Tus Duke of Somerſet likewiſe (a) depoſes, That 
Henry VIII. would not ſuffer the Biſhop of Wincheſter to be 
named as Executour or Councellour in his Teſtament, tho mo- 
wed to it by Sir Anthony Brown, the Duke his Grace, the 
Earl of Warwick, the Lord Privy Seal, the Lord Paget, 


Mr. Herbert, and other being preſent. 


(b) J. Fox, 
ibid. p. 820. 


(e) J. Fox, 
ibid. p. 829. 


TRE Earl of Wiliſbire High- Treaſurer of England, 
being examined, (0) depoſeth, That he was preſent at 
the Opening of the late King's Majeſty's Will, and found not 
the Biſhop of Wincheſter named there, either amongſt the Exe- 
cutours, or Councellours. e 

Cuthbert Biſhop of Dureſme, being examined, (c) depo- 
ſeth, That he did not know, that he himſelf was named Exe- 
cutour, unto ſuch time, that the King was dead: Nor did 
not know, that the my of Wincheſter was left out, till he 
beard the Teſtament redde, after the King's Death. 

From which Paſlages it is obſervable, Firſt, That 
the Vill mention'd in theſe Depofitions, in which the 
Biſhop of Wincheſter's Name was omitted, was that ver 


Will, which was executed as the Laſt Will of King Hen- 


ry VIII. Secondly, That King Henry VIII. for above a 
Month before his Death, took great Care in ſettling this 


Will, ina very deliberate manner; for it appears from the 
Lord — Depoſitions, that he ſent for that particular 


Copy of it, which he beſt liked; that it was read over 
to him, and ſeveral of his Privy Coancil; and that he then 
declared his Pleaſure in ſundry Things, which he cauſed to be 
alter d, and enter d into the Will; And laſtly, that all theſe 


Alterations were read and approved of by bim. 


Bur if after all, this Vill was no better than a Forge- 
ry, how came Stephen Gardiner Biſhop of Wincheſter, a 
Perſon of great Experience, Knowledge, and Sagacity, 


| Who was diſgracefully excluded out of the Number of the 


Executors, and Councellors, and therefore would have been 
pleaſed with an Opportunity of invalidating the Will, if 
it was poſſible ; how came that Biſhop, I ſay, inſtead of 
urging any ObjeQions againſt its Authority, (which he 
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was ſufficiently provoked to do) to preſume to appeal 
to this very Will, againſt the Power exerciſed by the 
Duke of Somerſet as Protector? Which yet it is very evi- 
dent, he does, in the Place cited in the (d) Margin. 
LASTI Y, When Archbiſhop Cranmer was earneſtly 
ſolicited to ſubſcribe to the Order of Succeſſion appoint- 
ed by Edward VI, we are (e) aſſured, he refuſed to do it 
for ſome time, upon this only Reaſon ; viz; becauſe he 
had ſworn to Henry VIII. Vill; to which the reſt of the 
Privy Council return'd no other Anſwer, but this; That 
they had done the ſame, and had as tender Conſciences as him- 
ſelf. A good Proof, that neither the Archbiſhop, nor any 
other of the Privy Council knew, at that time, of any juſt 
Objection, that could be made againſt the Will of Hen- 
Ty VIII; for it is not to be imagined, ſuch an Opportu- 
nity would have been neglected, of removing his Grace's 
Scruples, had it been then known, that the ſaid Will 
was liable to any reaſonable Exceptions. So that we 
have the fulleſt Evidence that can be deſired, that du- 
ring the whole Courſe of King Edward's Reign, this Will 
was eſteemed of unqueſtionable Validity; at leaſt I 
may venture to ſay, there is nothing appears, either in 
the Records, or Hiſtories of thoſe Times, that can in the 
leaſt countenance the Suſpicion of its wanting any of the 
Requifſites of a Legal Will. 

KING Edward's Death was no ſooner known to Queen 
Mary, but ſhe (f) claims the Crown, as well by the Te- 
ſtament and Laſt Will of her deareſt Father, as by Af of Par- 
liament: An Error ſhe could not poſſibly have fallen into, 

had either her Friends, or her Enemies entertained the 
leaſt Jealouſy of her Father's Will. And the Truth is, 
if any Controverſy ever aroſe upon this Subject; or it 
became a Matter .of Doubt, in the Courts of Fudicature or 
elſewhere, in any Time of this Reign, whether Hen- 
ry VIII.'s Will was genuine and valid; our Memoirs and 
Hiſtories are extremely defective, in concealing ſo im- 
portant a Piece of Knowledge from us. 

W & do not find indeed, that Queen Elizabeth did fo 
much Honour to her Father's Will, as publickly to found 


(4) J. Fox's Atts and Monuments, 1ſt (f) See her Letter from Keninghall in 
Engl. Edit. p. 795. Norfolk, to the Privy Council. J. Fox's 


(e) J. Strype's — of Archbiſbop Act, and Monuments, and Holinſhead's 
Cranmer. Chron. p. 1084. 
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her Right of Succeſſion, in any Meaſure, upon it: But 


we are well aſſured, that ſome of her beſt and moſt 
knowing Subjects were of Opinion, that her Title from 


it deſerved very well to be inſiſted on; which ſufficient- 


ly demonſtrates, that the Authority of this Vill was then 
thought very good and effectual. Biſhop Jewell's Teſti- 
mony, I believe, will be admitted, as credible for this 
Purpoſe ; which may be found in his View of a Seditious 
Bull, (p. 13.) in the following Words: Was not the Crown 
ef England due to Queen Elizabeth by Inheritance, and by 
Succeſſion, and by the Laws of this Realm? Did not her Fa- 
ther warrant it to her by Will, as to his Daughter? Did not 
Queen Mary, by expreſs Words, leave it to her, as to her Si- 
ſter? Did not the whole Nobility of the Realm confirm it? Did 
not Queen Mary's Biſhops kneel down before her, and acknow- 
ledge her to be their Natural and Lawful Queen, ; c? 
Bur notwithſtanding all theſe Evidences, the Doctor 
tells us, that many and weighty Objections were long 


ſimnce made againſt this Will, which to him ſeem unan- 


was Britten in 


ſwerable. Let us now therefore conſider theſe mighty 
ObjeCtions, and ſee whether they fo well deſerve his good 
Opinion, It is not pretended, that any of theſe Obje- 
ctions appear'd publickly in Writing, till Queen Eliza- 
beth's Reign ; and even. then, I believe, it will not be 
found, that any Engliſh Subje& had the Confidence to 
give them Countenance. The Truth is, the Scotch Na- 
tion was highly offended with this Will, for Excluding 
the Iflue of their Queen Margaret from the Succeſſion to 
the Crown of England; and therefore, when they found 
the Right of the Houſe of Suffolk openly aſſerted, 
# which was done by one (g) John Hale, in a particular 
Diſcourſe written expreſly for that Purpoſe ; they thought 
it then became their Zeal for the Intereſt of their Royal 
Family, to enquire into the Validity of Henry VIII.'s Will, 
upon which the oppoſite Title wholly depended : And 
the Iſſue was, that at length they fancied, they had made 
very happy Diſcoveries, which would be ſufficient en- 
tirely to overthrow its Authority. What Arguments they 
thought proper to make uſe of upon this Occaſion, they 
were very forward to publiſh ; and we meet with them 
frequently in ſeveral printed Books of Queen Elizabeth's 
Reign; and therefore, I confeſs, it was Matter of ſome 
Surprize to me, to find ſo knowing an Hiſtorian as the 

; 8 gBiſhop 
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\ Biſhop of Salisbury, reciting the common Objections a- 
gainſt this Will out of a Manuſcript Letter, as a Secret, 
which he alone had the Happineſs to diſcover, () and () Mir. K. 
which had been hitherto unknown : Whereas there is not one H = 
Circumſtance in all that he has ſaid upon this Occaſion, 3. 
but has been more fully urged and repreſented in the 
Engliſh and Latin Editions of the Defence of Mary Queen 
of Scots, (i) written by John Lefley Biſhop of Roſſe, by () Th Eng- 
the Jeſuit Parſons in Leiceſter's Commonwealth, and his i Fit 
Conference about the Succeſſion ; not to mention John Colvill's 80. Anno 
Palinole, and another Pamphlet, entituled, A Treatiſe , Ie 
declaring and confirming againſt all Objections, the Juſt Title Latin was 
and Right of the moſt excellent and worthy Prince K. James VI, es 
printed, as I gueſs, not long before Queen Elizabeth's 4*9; Anno 
Death. Theſe Books being thus publiſhed in that Queens 
Reign, and diſperſed throughout the Kingdom, are a 
ſufficient Proof, that his Lordſhip had no Need to have 
Recourſe to a Manuſcript Letter, to furniſh himſelf with 
Arguments againſt King Henry's Vill. What theſe Ar- 
guments were, and how well they deſerve that Name, I 
now proceed to examine: And though the Doctor has 
obliged me to confider them only, as they lie in Leithing- 
ton's Letter, and Sir Thomas Craig's Book of the Right of 
Succeſſion ; yet I ſhall be ſo juſt to his Cauſe, as to give 
them all the Advantage they are capable of,. from the 
Books before-mention'd. 

1. Ir is ſuggeſted by Leithington, and Sir Thomas 
Craig, that this Will of Henry VIE. was not ſigned with 
his own Hand, but only with his Stamp, and therefore was 
not good in Law; for the Ads of Parliament, which im- 
power d him to limit the Succeſſion by his Laſt Will and 
Teſtament, obliged him to fign it with his own Hand; 
which not being performed, the Vill was of no Autho- 
rity. | 
| F o this I anſwer, Firſt, That it cannot well be thought 
the Intention of thoſe Acts of Parliament, to reſtrain the 
King from figning his Vill with his Stamp: And, Second- 
ly, That the Law looks upon any thing that is figned 
with the King's Stamp, as of equal Authority with that 
which is figned with his Hand. 

Firſt, I fay, that it cannot well be thought the Inten- 
tion of thoſe Acts of Parliament, to reſtrain the King 
from ſigning his Will with his Stamp. For from 2 

uſe 
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| Cauſe ſoever it might proceed, it is certain, that before 


the Paſſing of this laſt Act of the Succeſſion, the ang 
generally made uſe of his Stamp upon all Occafions ; an 


whatever was thus ſigned, was univerſally receiv'd, and 


allowed to be effectual to all Intents and Purpoſes, as if 
the Letters of his Name had been particularly and ex- 
preſly formed by his own Hand. I have ſeen the Coun- 
cil- Books of the 33d and 34th Years of his Reign, in 
which a great Number of Commiſſions and Warrants 
are mention d to have had no other Authority, but his 
Stamp; and it is well known, before that time he ſeldom 
gave himſelf the Trouble of ufing a Pen. It was un- 


doubtedly therefore more for his Kaſe and Satisfaction, 


to be left ſtill to his Liberty of making uſe of his Stamp, 
as he had accuſtomed himſelf to do; and we are well aſ- 
ſured, his Parliaments had too much Complaiſance fo 
him, to croſs him in any of his Inclinations. . 
Bur, Secondly, The Law makes no Diſtinction be- 
tween a Will ſigned with a Stamp, and the ſame Perſon's 
own Hand ; but looks upon the former as of equal Au- 
thority with the latter. This we are ſure is true in the 
Caſe of private Men ; and that it alſo holds good in the 
Queſtion now before us, we have the Judgment of Hen- 
ry VIIL.'s laſt Parliament; for the Commiſhon, by which 
the Duke of Norfolk's Attainder was paſſed, was fign'd 
only by the King's Stamp; and yet the Act of Parliament, 
which enabled the King to paſs Acts by Commiſſion, 
(k) ſays expreſly, that it ſhould be fign'd with his Hand. 
This plainly ſhews, that whatever was fign'd by the 
King's Stamp, was, in the Opinion of that Parliament, 
ſigned with his Hand; and therefore the Journal of Par- 
liament, when it mentions that Commiſſion, ſays, it was 
ſigned (I) Signo manuali Regis. It may indeed be ſuggeſt- 
ed, that for this very Reaſon the Attainder of the Duke 


of Norfolk was reverſed in the Firſt Parliament of Queen 


Mary's Reign; viz. (n) becauſe the Commiſſion, by which 
that Attainder was paſſed, was ſigned by the King's 
Stamp, ani not his Hand. But we have a later and more 


. * Vide Journal Parl. Imo Mariz, 

(). Les Lettres Patents purport le iſhop of Sarum's Hiſtory of the Re- 
ligne Henry Rex Manuel del Roy. Vide formation, Part 2. p. 257. B. 2. and Dy- 

yer 5 Reports, Term, Mich. Ane 19% er's Reports, Term. Mich. 1=9 Mariz. 


Mariz. 
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remarkable Judgment given in Parliament, which may 
juſtly be thought ſufficient to determine this Controverly ; 
and that was in the Caſe of the Act, which appointed the 
Abjuration Oath, and alſo the Malt Tax, (if 1 miſtake not) 
winch were both paſſed by a Commiſſion ſigned only by 
King Williem's Stamp, the Day before he died. Will the 
Doctor now ſay, theſe Acts were of no Authority, and 
that whatever was done purſuant to them, was contrary 
to Law? I am perſuaded, he will not own this to be his 
Opinion. But if he will allow the Stamp of a King to be 
of ſufficient Authority in a Commiſhon of this High Na- 
ture ; he will be very hard put to it to prove, that it is 
of no Force in the preſent Queſtion. 
2. Ir is ſaid, this Stamp was not ſet to the Will by the 
King himſelf, nor by his Order ; but that after the King 
had loft the Uſe of his Reaſon, or was paſt Senſe and Memory, 
one William Clark pat the Stamp to it; which was acknow- 
ledged by the ſail Clark openly before Queen Mary and her 
Privy Council, and alſo. the Parliament. And this was like- 
wiſe atteſted in Parliament in Queen Mary's Time, for the Re- 
ſtitution of the Duke of Norfolk, by the Lord Paget. This 
we find affirm'd in Leithington's Letter, and Sir Thomas 
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Craiz's Book of the Succefſion ; and the (n) Biſhop of c B,, 


Roſſe is not only poſitive in theſe Points; but adds ſome 
farther Particulars in the Paſſage immediately following. 
We ſay then, that the King never ſigned the pretenſed Will with 
his own Hand; neither do we ſay it by bare Hearſay, or gather 
it by our former Conjectures and Preſumptions only; but by good 
and able Witneſſes, that avouch and juſtify of their own certain 
Knowledge, that the Stamp only was put to the ſaid Will, and 
that eden when the King hiniſelf was now dead or dying, and 
paſt all Remembrance. The Lord Paget being one | the Privy 
Council with Queen Mary, of his own free Will and godly Mo- 
tion, for the Honour of the Realm, for Reverence of Truth and 
Juſtice, tho in the Fact himfelf culpable, and in a manner there- 
to by great Authority forced; did firſt of all Men diſcloſe the 


of Roſle's 


Defence of 
Queen Ma- 
ry s Right to 
the Crown of + 
England, 
Book 2. 
p. 98. 
Engl. 80. 


Matter, firſt to the ſaid Council, and then before the whole Par- 


hament. Sir Edward Mountague alſo, the Chief Juſtice, that 

was privy and preſent at the ſaid Doings, did confeſs the ſame, 

as well before the Council, as _ the Parliament. Tea, Wil- 

liam Clark, aſcribed among other pretenſed Witneſſes, confeſſed 

the Premiſes to be trewe, and that himſelf put the Stamp to the 

faid Will, and afterward prot ſed bis Charter of Pardon for 
| | EE 


the 
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the ſaid Fact. Upon which Depoſitions well and adviſed- 
ly weighed and ponder'd, Queen Mary, with the Advice of 
her Council, to the Honour of Gop ani the Realm, to the 
Maintenance of Trewth and Juſtice, and the Rightful Succeſſion 


of the Crown, for the eſchewing of many fowl Miſchiefs, 


which might upon this Forgery enſue, cauſed the Record of the 
ſaid forged Will, remaining in the Chancery, to be cancelled, 
defaced, and aboliſhed, as not worthy to remain among the trew 
an1 ſincere Records of this noble Realm. And to the ſame 
Purpoſe writes the Author of the Treatiſe, Declaring the 


Right and Title of King James VI. to the Crown of England, 


which I had before mention'd. Now it muſt be confeſ- 
ſed, theſe Facts are conſiderable, and would be of great 
Weight, in putting an End to this Diſpute, could they 
be well proved: But I ſhall now ſhew, that ſome of 
them are falſe, and the reſt depend upon too ſlight an 
Authority to be credited. 

Firſt, | ſay, ſome of theſe Paſſages, which are related 
as certain Matters of Fact, are falſe. It is not true, that 
Henry VIII. was dead, or dying, or paſt Senſe and Memory, 
when the Stamp was ſet to his Will: For this was done 
on the Thirtieth of December, which was a full Month 
before he died ; and it appears from the Lord Paget's 
Depoſition, (before cited) that there was no Part of this 
Will, which had not been duly and maturely confider'd 
by the King, while he had the perfe& Uſe of his Under- 
ſtanding, four Days before it was fign'd. 

Secondly, That the Stamp was {et to this Will by one 
William Clark, without the King's Order, &c. is ſaid with- 
out any manner of Proof by theſe Writers. And ſure- 
ly, ina Matter of this Conſequence, they will not take 
it ill, if their bare Word is not admitted for Evidence. 
They tell us indeed, that my L.ord Paget declared before 
the Council and Parliament, in the Firſt of Queen Ma- 
ry, upon the Occaſion of the Reſtitution of the Duke of 
Norfolk, that the Stamp was ſet to this ill by William 
Clark, &c. But what Evidence 1s there for this? We have 
neither Record, nor Hiſtory, no printed Book or Ma- 
nuſcript, befides what has been written by Gentlemen of 
the Scotch Nation, that affirms any thing of this Matter. 
What Occafion could my Lord Paget have, to mention 
the Will of Henry VIII, when the Duke of Norfolk's At- 
tainder came under the Conſideration of the Parliament? 


What 


Crown of England aſſerted, &c. 


What Relation had they one to another? Beſides, this 
Lord was the firſt, that produced this Will, and read it 
in open Parliament, as undoubted and genuine: He 
ſwore, as an Executor, to perform it; and all along 
acted in that Truſt, as one that believed it of unque- 
ſtionable Authority; and all this I have proved from un- 
conteſtable Records. Is it reaſonable therefore to believe, 
that a Perſon of his Quality and Character, would have 
acted ſo baſe and diſhonourable a Part? Does it any 


where appear, that he ever retracted his firſt Evidence? 


Or if he did, ought not a Matter of ſuch Conſequence 
to be as well atteſted, as what he had declared before in 
Favour of the Vill? But nothing Satisfactory in this re- 
ſpect has yet been produced: Indeed the Adverſaries to 
this Will have been bold enough to inſiſt upon ſuch a 
Retractation of the Lord Paget; and have alſo been vain 
enough to expect, it ſhould be admitted as an undoubted 
Matter of Fact: But the World is not yet ſo complai- 
ſant, as to give Credit to the bare Affirmations of a Par- 
ty, ſupported by no plain and legal Proofs ; and there- 
fore till we are better aſſured of the Truth of their Aſſer- 
tions, we muſt · beg Leave to look upon them as unwor- 
thy of any Regard or Countenance. Surely, ſuch impor- 
tant Tranſactions, had they ever had an Exiſtence, might 
have been demonſtrated from ſome authentick Inſtru- 
ments, preſery'd among the publick Records; and it is 
not eaſy to imagine, that the Journals of Parliament, and 
Council-Books, ſhould paſs them by without any manner 
of Notice; and yet we know, that nothing of this Na- 


ture is to be found in thoſe Writings. After all, if it 


could be proved, that the Lord Paget did give in the 
Evidence pretended, in Queen Mary's Time, it may ve- 
ry well be a Queſtion, whether this could be of Weight 
enough to overthrow the Credit of his former Depoſi- 
tions, in Favour of the ſaid Will: For the Biſhop of 
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Roſſe himſelf (o) confeſſes, That if any ſuch Witneſs, or Co) Defence 


Executor, bad upon his Oath before a Lawful Julge, depoſed, 


of the Title of 
Mary Queen 


of his own certain Notice and Knowledge, that the ſaid Will was I Scots, 


ſigned with the King's own Hand; in caſe he ſhould aftewards 
contrary and revoke this his ſolemn Depoſition, it ought not lightly 
to be diſcredited, for any ſuch Contradictian afterward hap- 
pening. But I have fully ſhewed, that this 'Lord Paget 
did in King Edward VI.'s Reign, upon ſeveral publick 

| Occaſions, 


Engliſh 87. 
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Occafions, manifeſt his Belief, that Henry VIIL.'s Will 


was good and genuine. 


 Wuar has been ſaid againſt this imaginary Retracta- 
tion of the Lord Paget, may equally ſerve, as an An- 
ſwer to the Surmiſe, that William Clark, and the Lord 
Chief Juſtice Montague, did likewiſe appear as Witnefles 
againſt this Will: For all this is affirm'd without any 
manner of Proof ; and 1s a Piece of Hiſtory no where to 
be met with, but in thofe few Scotch Writers abovemen- 
tioned ; who were indeed truly worthy of Commenda- * 


tion, for the Fidelity and Zeal they ſhew'd in their 


Miſtreſs's Cauſe ; but were undoubtedly impoſed upon 
in theſe Particulars. For ſurely it is a very diſhonoura- 
ble Reflexion on Sir Edward Montague's Memory, to ſay, 
he rejected the Authority of this Will in Queen Mary's 
Days, who was ſworn to it in Edward VI.s, and took 
Care to ſee it executed ; and alſo upon a ſerious and de- 
liberate Peruſal of ir, with the reſt of the Judges, gave 
his Advice, how ſome particular Parts of it might beſt 


be performed, as I before obſerved out of King Edward's 


Council Book. Theſe Actions were manifeſt Indica- 


tions, that he did not then ſuſpect the Authority of King 
Henry's Will; unleſs we are to ſuppoſe, he acted againſt 


G Defence, 
P. 2. 


his Opinion and Conſcience, which we ought not to be 
eaſily prevail'd with to believe. 

Ar T Ex all, I am ſenſible, I have not yet ſatisfied Do- 
ctor Higden; for he (p) tells us, That what Leithington 
ſays, carries the greater Weight ; becauſe he appeals for the 


| Truth of it, not only to Sir William Cecill, the Miniſter of 


State to whom he writes ; but to ſeveral Noblemen then alive, 
who could not but know, whether what he affirms to have been 
done in open Parliament twelve Years before, was really done or 
not, &c. Admirable Reafoning ! I doubt not but Sir 
William Cecill, and the Noblemen appeal'd to in that Let- 


ter, did know, whether what was affirm'd there was 


of the many notoriays Falſhoods,, that fill almoſt every 
3 


true; but certainly it was no Argument it was ſo, be- 
cauſe Leithington might eafily have been confuted, if it 
had been otherwiſe: For ſurely Men may be confident 


in their Miſtakes, and aſſert Things boldly againft 


Truth, and yet be ſo deſpiſed, as to be thought unwor- 
thy of a Confutation. I am confident, this is the true 
Reaſon, that ſo little Notice has been hitherto publiſh, 


Page 
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Page of the Reigns of King Charles II, and King James II, 
in the Third Volume of The Complete Hiſtory of England : 
And yet, for fear that the eſtabliſh'd Reputation of 
the Hiſtories publiſh d with it, in the Firſt and Second 
Volumes of this Collection, and the Bulk of the Whole, 
conſiſting of three large Volumes in Folio, ſhould gain 
it any Credit in the next Age, as much as it is deſpiſed 
in this; and what is now known to be wholly owing to 
the general Contempt of the Book, ſhould then by ſome 
Doctor Higden be improv'd into an Argument of its Au- 
thority ; there is an Examen Hiſtoricum of it now preparing 
for the Preſs, by a (q) great Man, that had himſelf no 
inconſidcrable Share in the Publick Affairs of the Time 
he writes of, and was an Eye-Witneſs of many of the 
Falſhoods publiſh'd in this Third Volume of our Complete 
Hiſtorian. But to return to Doctor Higden. How does 
he know, that Sir William Cecill, and other Noblemen ap- 
pealed to, did not ſhew Secretary Leithington his Errors 
in the ſeveral Points inſiſted on in his Letter? I rather 
believe indeed, that they did not do him the Honour to 
undeceive him in thoſe Particulars: For Queen Elizabeth 
and her Miniſters thought it a Piece of Wiſdom (for 
many Years of her Reign) to conceal her Reſolutions a- 
bout her Succeſſor; and therefore none about her were 

mitted to enter into Debates about the next Title after 
her Deceaſe. But however that might have been, it is 
ſufficiently evident, that Secretary Leithington was miſin- 
formed in ſome Particulars, which he mentions in his 
Letter; for when he leaves it to ſuch, as are to claim after 
the Iſſue of Henry VII, to lay in Bar the Polygamy of Charles 
Brandon Duke of Suffolk; I muſt take the Liberty to 
charge him with a ſcandalous and unpardonable Defama- 
tion of that Noble Peer : That this Duke of Suffolk had 
another Wife living at the Time of his Marriage with 
Henry VIII.'s Siſter, was indeed a Calumny too much 
credited by the Friends of the Stuart Family, in the Be- 
ginning of Queen Elizabeth's Reign; but it was ſo. 
groundleſs a Calumny, and fo eafily confuted, that the 
World was ſoon convinced of their Error, in giving it 


(q) The Learned Author of the Re- World with a Specimen of the Unfaithful 
flexions on ſome Paſſages in Mr. Le meſs and Prevarications of this Pretended 
Clerc's Life of Mr. Fohn Locke, in the plete Hiftorian, 

Preface 10 which he has already oblig d the ; 
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any Countenance ; inſomuch that when the Biſhop of 


| Rofſe wrote his Defence of Mary Queen of Scots and her Ti. 


tle, he was aſhamed of ſo notorious a Falſhood, and 
therefore refuſed to allow it any Place among his Ob- 
jections againſt the Houſe of Suffolk; which, had the 


Story been true, would have been of great Uſe and Ser- 


vice to him. And it deſerves to be taken Notice of, that 
this Slander was never after revived by any Writer of 
Queen Elizabeth's Reign, (as far as I have been able to 
diſcover) till Father Parſons the Jeſuit publiſh'd Leiceſter's 
Commonwealth, and his Hiſtory of the Succeſſion ; in which 


Piece, he thought it became him to omit none of thoſe 


ſcandalous Aſperfions, which might help to create an 
Averſion to the Families of Scotland and Suffolk, that he 
might the better advance the Intereſt of the Court of 
Spain. In our Days indeed an eminent Writer has ve- 
ry ſurprizingly, by an unfortunate Slip of his Pen, re- 
ſcued this Calumny from Oblivion, and given it a freſh 


Currency in his celebrated Hiſtory. I have ſeen it often 


affirmd (ſays this great (r) Author) in many Letters and 
Writings of that Time, that all the Iſſue of Charles Bran- 


don was illegitimated, ſince he was certainly married to one 


Mortimer, before he married the Queen of France ; which 


Mortimer lived long after his Marriage to that Queen ; ſo 
that all her Children were Baſtards. Some ſay he was divor- 
ced from his Marriage to Mortimer ; but that is not clear 
to me. I know not how it came to paſs, that his Lord- 
ſhip's uſual Tenderneſs for the Honour of Henry VIII. 
did not a little reſtrain him from ſo readily giving his 
Aſſent to ſo ſuſpicious a Piece of Hiſtory; for undoubt- 
edly it may be reckon d among the great Blemiſhes of his 
Reign, that he match'd his Siſter to a Perſon, who had a 
Wife then living. Befides, had his Lordſhip been at 


| Leiſure to reflect thorowly upon this Paſſage, before it 


fell from his Pen, he would undoubtedly have found it 
difficult to believe, ſo remarkable an Occurrence could 
have been, either a Secret to all our Engliſh Writers, or 
omitted by them, had it been known. And, Laſtly, It is 
Pity his Lordſhip did net confider, how many (s) Noble 


(r) Bifhop of Sarum's Hiſtory of the GC 4 not be unacceptable to the 
. Part 2. B. 1. * See Reader to 3 who = principal 
alſo Part 2. B. 2.- p. 236. of ib Hi- MNoblemen are, who have the Honour to be 
2 A deſcended from the Pale of Suffolk, and 


Families 
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Families are injured, if what he has affirm'd ſhould 
rove untrue; for it is not to be imagin'd, they ſhould 
be inſenſible of the Honour of deriving a Legitimate 
Deſcent from the Siſter of ſo great a King. I proceed 


now to ſhew, that I have not without Juſtice queſtion'd 
this Part of his Lordſhip's Hiſtory ; which 1 am per- 


ſuaded will be done effectually by the following Extract 


out of a Manuſcript Diſcourſe, written by Mr. fobn Hale, 
in the Year 1563. 

Againſt theſe Heirs of the French Queen it is objected, 
that they were not lawfully born; but verily this is a mere 
Slaunder, growen altogether upon Malice, and no Accuſation 
made upon any juſt Preſumption. For I beſeech you tell me, is 
it like, or can any re ſonable Man think, that if Duke Charles 
| had had another Wife living, when he married the French 
Queen; that King Henry would have conſented, that his Si- 
ſter ſhould have receiv'd ſo great Injury, that Jhe ſhould have 
been kept like a Concubine? Would his Council have ſuffered 
ſo great an Infamy to have come to his Majeſty's Stock? Or 
would the Nobility of the Realme with ſuch Triumph have ho- 
noured ſo unlawfull an AF? Wou'd the Common People, who 
many times be ready to ſpeak Evill of Well-doing, have holden 
their Tongues in ſo manifeſted Adultery ® Is it like, that in ſo 
long time, that the French Queen and the Duke lived together 
as Man and Wife, (that was all the Life of the French Queen) 
fhe ſhould net have heard of it? Was it poſſible, that amongeſt 
fo many Women, which dayly reſorted to Fa. none would have 
told her of it? Or is it to be believ'd, that ſhe, contrary to 
the Nature of all other Women, would have been contented, that 
another ſhould have been Partaker of that Fleſh, which ſhe ac- 
cording to Gop / Word took only to be her own? Or can any 
Man think, that any Woman can be contented to live in mean 


the French Queen; and therefore I ſhall Duke of Somerſet: All theſe are lineally 
here ſet down their Names in their Order, deſcended from Charles Brandon Duke of 
as they occurr to my Memory. The firſt Suffolk, and the French Queen, by their 
of this Houſe of Suffolk, now living, s eldeſt Daughter Katharine. And it © al- 
the Lord Bruce (Son to the Earl of Aileſ= ſo well known, that the Earls of Derby, 
bury) and his Siſter the 3 of Car- for ſeveral Succeſſions, reclon d it as one of 
digan ; then fullow the late Earl of Win- the nobleft Inſtances of their High Extra- 


chelſea's Siſter, the Right Honourable He- @ion, that they ſprung m the Lady 


neage, the preſent Earl of Winchelſea; Eleonore, youngeſt Daughter to the fore- 
all the Iſne of the Lady Frances, late mention d Duke and Queen. So that the 
Viſcounteſs Weymouth ; the Earl of Bur- ſeveral Branches deſcended from them, 
lington, and the 1(ſue of his Father and mould be too numerous to be eafily called ro 
Grandſather; the Children of the late Du» Mind, and would take too much Room to be 


cheſs of Queenaborough, and the preſont here mention d. 


Degree, 


203 


204 


The Hereditary Right of the 


4 Degree, when ſhe may be a Dutcheſs, as the Lady Mortimer 
mig ht have been juſtly, if Jhe had been the Duke's Wife ? Sure- 


ly there is no Reaſon to make any Man to think ſo ; then much 


leſs to report ſo. But ſuppoſe, that the Duke had had another 


Wife living, at that time he marryed the French Queen; 
yet foraſmuch as He and She were marryed together openly, con- 
tinued all their Lives as Man and Wife together, and nothing 
ſaid againſt them; and every Man took them for Man and 
Wife; and that the Lady Frances, and the Lady Elianor 
were not taken to be . Baſtards during their Lives: Now after 
their Death neyther they nor their Chillren may, by the Laws of 
this Realme, be accounted ſo. Nec juſtum aliquando mor- 
tuum facere Baftardum, qui toto tempore ſuo tenebatur 
pro legitime, as appeareth by a Julgement given at Weſt- 
minſter in 13% Edw. 30%. . 
Hut fer the Declaration of the Truth of this Matter, and to 
putt out of the Heads of the People this fond Opinion and Talk, 
which is only moved of Malice, and cometh not of any certain 
Knowledge ; and encreaſed by light Credit without Con ſidera- 
tion; and mayntained by ſuch as no doubt paſs ſo much upon 
the Trueth, as deſirous to ſatisfie their froward Affections. 
Yeu ſhall underſtand, that the Duke of Suffolk, Charles 
Brandon, being in the Court, living fole and unmarryed, made 
a Contract of Matrimony with one Mrs. Ann Browne. 
But before any Solempnization of Marriage, not only had a 
Daughter by her, (which after was marryed to the Lord Powis) 
but alſo brooke Promiſe with her, and openly and ſolemply mar- 
ryed with the Lady Mortimer ; which Marriage the ſame 
Mrs. Ann Browne judicially accuſed to be unlawfull ; for that 
the ſaid Sir Charles Brandon had not only made a Pracon- 
tract with her, but alſo had carnally known her. Which things 
being duly proved, and Sentence of Divorce, between the ſaid 


Sir Charles and the Lady Mortimer, given and denounced, 


he marryed ſolemnly the ſaid Mrs. Ann Browne : At the 
which Marriage all the Nobility were preſent, and did honour 
it. And afterwards the ſaid Sir Charles had by the ſame 
Mrs. Ann Browne, another Daughter, which was marryed 
to the Lord Mounteagle. After this, the ſaid Mrs. Ann 
Browne continewed with him all her Life as his Wife, and 
dyed bis Wife without any Impeachment of the Marryadge. 


After whoſe Death, King Henry having him in great Favour, 


intended he ſhould for his better Preferment have marryed the 
Lady Liſle, being a young Mayd, an Inheritour. Whereupen 
* the 


Crown of England aſſerted, &c. 

the ſaid Sir Charles was created Viſcount Liſle : But that 
Marriadge by reaſon of her Youth took no Place. After this 
he was created Duke of Suftolk, about the which Time Lewis 
the French King dyed ; and leadyng the ſaid Lady Mary 
(Daughter to King Henry VII.) Widow ; the ſayd Charles 
Dake of Suffolk was ſent into France for her, and with the 
Conſent of Henry VIII. marryed her twice, firſt ſecretly in 
France, and after openly here in England, (as before is —— 
red) and ſo they lived together all their Lives long as Man and 
Wife, and were ſo accepted and taken of all Parts, and no Per- 
ſon 1mpugning or 2 of the ſame ; for there was no juſt 
Cauſe. After this they had Iſſue between them; that is, the 
Lady Frances, and the Lady Elianor. 

Againſt whom the Lady Powes, their Baſe Siſter, in the 
Time of King Edward VI. alleged Baſtardy ; but yet notwith- 
ſtanding that, they were both by the Laws of the Realme, and 
by the Canon Laws declared to be legitimate, and approved to 
be born in Lawfull Matrimony, ſo as no Man can ſay, they be 
Baſtards. And if that they cold, yet at this preſent, becauſe it 
was adjudged for them, that it was not ſo ; and alſo for that 
they both be dead, and dyed taken as Legitimate ; he ought not 
to be heard by Order of any Law in the World, if he wold ob- 
ject it againſt them. 25 | 

Tus did this Gentleman long fince wipe off the 
Aſperſion caſt upon the Iſſue of Charles Brandon, and the 
French Queen; to which it does not appear, that any 
Reply was ever made; and it certainly had that Effect, 
that the Biſhop of Roſſe, and others the moſt Learned Aſ- 
ſertors of the Title of the Houſe of Scotland, never after- 
wards thought fit to urge this Objection. Leithington 
indeed, and Parſons have had ſo little Modeſty, as to re- 
peat this Calumny, at the ſame time that they confeſs, 
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they had ſeen this Diſcourſe of Mr. (a) Hales ; but nei- (9 Ir Lei- 


ther of them has pretended to ſhew, that he had miſre- 
eſented the Fact, or departed in the leaſt from Truth 

in the Relation of it. | 
Ix may be farther obſerved, that Henry VIII. expreſly 
provides in his Vill, that the Heirs of the Lady Frances 
and Eleanor (to whom the Crown was to deſcend after 
his Daughter Elizabeth) ſhould be lawfully begotten ; a Qua- 
lification, which therefore he may be ſuppoſed to have 
believ'd, was not Wanting in their Mothers. But if any 
ſhould be ſo contentious, as to diſallow of this Conſe- 
Gg g quence; 
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quence ; or fo difficult to pleaſe, as ſtill to queſtion, whe- 
ther the Legitimacy of the Children of the Duke of Suf- 
folk, and the French Queen, is ſufficiently proved; they 
may enjoy their Humour, without any real Prejudice to 
the Iſſue of the Lady Frances and Eleanor, who had un- 
doubtedly a good Title by this Vill, whatever the Birth 
of their Mothers might have been. | 
ANOTHER Objection againſt this Will is, That the 
Original had been embezzled, and was not to be found, T his 
is urged. by Leithington ; and (z) the Biſhop of Roſe fre- 
quently challenges the Advocates of the Houſe of Suffolk 
to produce it; and even Mr. Hales himſelf (y) was of 
that Opinion, that it was deſtroyed in Queen Mary's 
Time, by the Enemies of the Proteſtant Religion. But 
they were all extremely miſtaken ; for the (z) Original 
Wil is ſtill extant, and may be ſeen in the Chapter- Houſe 
at Weſtminſter : It was firſt indeed repoſited, by (a) Or- 


der of Council, in the Treaſury of the Exchequer ; where 


it continued til] about 18 Years ago it was removed, 
with the reſt of the Records, &c. into the Place, where 


they now lie, as a more proper Repoſitory for them, 


if | am righty informed. In a word, this Original 
Will has been often ſeen and peruſed by able Judges, 


by whom I have been aſſured, that the Letters of 


the King's Name are evidently formed by a Pen; and 
therefore ſtrictly and properly by his Hand, and not by 
his Stamp: They have likewiſe obſerved, that ſome of 
the Stroaks of the Letters are plainly uneaven, as drawn 
by a weak and trembling Hand, in the Time of his Sick- 
neſs ; and are manifeſtly diſtinguiſhable from thoſe made 
by his Stamp, which 1s preſently diſcerned at the firſt 
View: I will not preſume to undertake for the Exact- 


neſs of this Account, though I have good Reaſon to re- 


ly upon it; but if the Reader has any Scruples, he may 
ealily ſatisfy his Curioſity, by comparing the King's Name, 
as it is at the Head of this Vill, with his Stamps; many 
whereof may be met with in the Cotton, and other Libra- 
ries about the Town. From whence it is evident, how 
little the Court of Queen Elizabeth troubled themſelves 


(x) See his Defence of Mary Queen (=) A true Copy of it be found in 
of ry dats, 8 — — I * 155 , the „ IF 3's Ns. hs k 1 | 

i Defence of the Houſe 0 ) Ihe recited this Onder, 
Suffolk, printed in the Appendix, N. Y. -Þ £4 n * . 


about 


Crown of England aſſerted, &c. 


about the Diſpute concerning the Right of Succeſſion in the 
Houſe of Suffolk; ſince they ſuffer d ſuch Miſtakes to pals 
upon the People, without the leaſt Contradiction, when 
it was in their Power to rectify them at their Pleaſure. 
Ada, we are told by the Adverſaries to this ill, 
that the Witnefles to it were of no Quality or Fortune; 


and therefore not like to be made uſe of by a Prince up- 


on ſuch an Occaſion : And they add, that it is no ſmall 
Prejudice againſt it, that it was never proved in the Spi- 
ritual Court. But theſe are vain, and frivolous Obje- 
ctions; for of thoſe that ſigned as Witneſſes, the firft 
was a Knight, three others were the King's Phyſicians, 
and the reft, Gentlemen that had good Employments a- 
bout the Court ; and therefore he gives each of them 
ſuch Legacies 1n his Will, as in thoſe Days were not 
thought inconſiderable. As for the Probate of the Will, 
whether or no it was performed according to the uſual 
Forms in the Spiritual Courts, is a Point of no Moment, 
and therefore not worth enquiring after. It is enough, 
that it was laid before both Houſes of Parliament ; and 
that the Executors adviſed with the Judges, and other 
able Lawyers about it ; who gave their Opinions, how 
it might be beſt executed, as a good and valid Vill. Be- 
fides, this we are aſſured, that the Council required the 
Lord Chancellor to cauſe it to be recorded, and enrolled in Form 
accuſtomed ; and therefore if any will ſtill inſiſt upon it, 
that it ought to have heen proved in the Spiritual Courts ; 
it will be expected, they ſhould give an Inſtance of 
any Royal Will, that was ever ſubjected to thoſe common 
Forms. 

Laſtly, It is objected, that the Earl of Hertferd, and 
Lady Katharine Grey, (eldeſt Daughter to the Duke of 
Suffolk) being required to. prove their Marriage in the 


Beginning of Queen Elizabeth's Reign, (Y) and a certain (b) Camden 
| nnal. Eliz, 
A. D. 1562. 


Time being limited, within which they were obliged to 
produce their Witneſſes, they were not able to do it; 
and therefore the Archbiſhop of Canterbury proceeded to 
a definitive Sentence, whereby the pretended Marriage 
was declared Null and Void; and conſequently the Ti- 
tle from this Lady (who was firſt in Deſcent from Charles 
Brandon and the French Queen) was entirely defeated. 
But this Objection does not affect the Derby Family, 
which derives itſelf from the Lady Eleanor the youngeſt 
| Siſter, 
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| (9) Duga, Siſter. Beſides, Sir William _ aſſures us, (c) That 


Baron. 


the Validity of the Earl of Hertford's Marriage was after- 
wards brought to a Tryal at the Common Law ; when the Mi- 


niſter, who married them, being preſent, and other Circumſtances 


agreeing, the Jury (whereof John Digby of Colſhill in the 
County of Warwick Eſq; was the Fore- Man) found it a good 
Marriage. | 

THrvs I have at large conſider d all the material Ob- 
jections againſt the Validity of Henry VIII.'s Vill; and, 
if I am not too partial to my Performance, I ſhall never 
be put to the Trouble of a farther Vindication of it. But 


for the Reader's greater Satisfaction, J have inſerted in 


the Appendiz to this Diſcourſe, a genuine Copy of this 
Original Will, and alſo Mr. J. Hale's Defence of the Houſe 
of Suffolk; by the Peruſal of which he may be more 


fully inſtructed in this Controverſy, I ſhall only now 


add, that as much as this Excluſion of the Scotch Line has 
been exclaimed againſt; there was a politick Reaſon for 
it, which will juſtify Henry VIII. in the Opinion of ma- 
ny Perſons ; and that was, becauſe the Regency of Scot- 
land had refuſed to marry their young Queen to Prince 
Edward, according to the Agreement made for that Pur- 
poſe. This Refuſal was ſo much reſented by Henry VIII, 
that it undoubtedly occaſioned this Limitation of the 
Suece ſſion in his Will; not only for a Puniſhment for 
their Noncompliance; but rather as an Inducement to 
them to conſent to this Marriage ; fince otherwiſe there 
was no Hopes of obtaining the Crown of England: And 
it may likewiſe be obſerved, that by their Obſtinate Re- 
jecting all Overtures for this Marriage, the Scotch drew 
upon themſelves that bloody War, which was ſucceſ- 


fully managed againſt them in the Beginning of Ed- 


ward VI.'s Reign, under the Conduct of the Duke of 
Somerſet ; for in his Declaration this is aſſigned as the 
chief, and, if I miſtake not, the only Reaſon of it. 
I Mus T now hope the Reader will pardon me for 
detaining him ſo long upon this Subject, being a Piece 
of Hiſtory very little, if at all known, and which muſt 
be allowed to be of great Conſequence to the Point I 
am now upon. For the Validity of Henry VIIL's Will 
being once eſtabliſhed, it will inevitably follow, that 
King James I. aſcended the Throne of England directly 
contrary to the Order of Succeſſion appointed by ſeveral 
s 


Crown of England aſſerted, &c. 

Afts (d) of Parliament; and yet in the Act, which re- 
cognized him, it is expreſly ſaid, (e) That immediately up- 
on the Diſſolution and Deceaſe of Elizabeth late Queen of 
England, the Imperial Crown of England, c. did by Inhe- 
rent Birthrig ht, and Lawful and Undoubted Succeſſion, deſcend 
and come to the ſaid King James, Oc. ſo that, tho' it is in 
Fact true, that ſeveral Limitations of the Succeſſion have 
been made in Parliament, and Perſons, who were enti- 
tled to the Crown by Primogeniture and Blood, have 
thereby been excluded; yet it is alſo evident, that no 
Precedents have hitherto been met with, of Parliamentary 
Entails, that have long prevailed againſt thoſe, that 
claimed by Common Law. And it is not a little remarka- 
ble, that tho' Queen Elizabeth thought fit to make it High 
Treaſon (f) for any one, during her Life, to affirm, that ſhe 
and her Two Houſes of Parliament could not make Laws o 
ſufficient Force and Validity to bind the Deſcent and Inheritance 

of the Crown ; yet this very Queen, whole Wiſdom is fo 

juſtly eſteemed Abroad, and admired at Home; whoſe 

Memory is ſo deſervedly precious among all true Engli/h- 
men; and whoſe Example will be always looked upon as 
worthy of Imitation by her greateſt Succeſſors: This 

lorious Princeſs, I ſay, who knew very well, how the 
— was ſettled by her Father's Vill, thought it no 
Blemiſh to her Honour, to diſcourage all the Pretenders of 
the Houſe of Suffolk, throughout the whole Courſe of 
her Reign ; and at laſt entirely defeated all their Hopes 
and Imaginations, by placing the Stuart Family upon the 


Throne. I ſpeak not this out of a Defign of commend- 


ing her for any Violations of the Laws of her Country, 
which ſhould always be eſteemed Sacred by Princes them- 
ſelves; and tho perhaps ſhe never had the Intereſt of her 
Kingdom more at Heart, than in this particular Action; 
yet I ſhall never pretend to defend her; if thoſe, who 
are proper Judges in this Matter, ſhall think her charge- 
able with Injuſtice. I had before premiſed, that my Bu- 
ſineſs was only to enquire into Matter of Fact in the pre- 
ſent Point of Controverſy, without any Regard to the 


(d) Viz. the 35th of Hen. 8. the fit Commons. See the Journal of that Houſe, 
ef Edw. 6. c. 12. and 1 Eliz. c. 3. 10 Jacobi. And this, I believe, was the 
(e) I js obſervable, that this Bill for the firſh Time that ſuch a Compliment was paid 
Recognition of King James I. 4 True and 0 any Bill. 
Rightful King of England, was read (Cf) 13 Elie. c. 1, 


three Times the ſame Day in the Houſe of 


H h h | Que- 
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Queſtion of Right; and in Purſuance of this Purpoſe, | 
have now brought down my Enquiries to the Reign of 
King James I; and made it evident (if I may venture to 
ſpeak with ſo much Aſſurance) that he ſucceeded contra- 
ry to ſeveral Acts of Parliament, by which he was expreſ- 
ly excluded. I have farther obſerved, that his Acceſſion 
to the Throne was ſtudiouſly promoted, and at laſt ef- 
fected by Queen Elizabeth herſelf and her Council; and 
therefore I do not pretend to acquit her of a manifeſt 
Contempt of thoſe As of Parliament, from which her 
Siſter and ſhe in ſome Meaſure derived their Right to the 
Crown. | | 
Ir may be now expected, fince I have in a manner 
arraigned the Memory of Queen Elizabeth, for ating 
contrary to a Parliamentary Entail ; that I ſhould make 
good my Accuſation by good Authority; and that I ſhall 
G n now attempt to do. Soon after (g) her Poſſeſſion of the 
lache de Crown, ſhe came to this Reſolution with the Scotch Am- 


| woods Fl baſſador, that if his Queen would abſtain from uſing 
J Schau, the Engliſh Arms and Titles, during the Life of Queen 
p. 182 Elizabeth, ſhe wou'd oblige herſelf and her Children, to 
do nothing in Prejudice of the Queen of Scots Succeſ- 

<) Sporſ- fion. And when (+) Maitland, the Scotch Ambaſſador, 
1 8 preſſed her to declare his Miſtreſs her next Succeflor ; ſhe 
made Anſwer, That his Queen might aſſuredly expect at her 

Hands, that fhe would never wrong her, nor her Caufe, if it 

were juſt in the leaſt Point: And then ſhe added, I take 

Gop to witneſs, who heareth this Conference, that next my- 

ſelf, I know not any one, whom 1 would 3 to her, or who 

(if the Title ſhould fall to be controverted) might exclude her. 

Theſe were early Significations of her Good- Will towards 

the Scotch Family, in the Beginning of her Reign ; and, 

on the other fide, ſhe was ſo far from giving any Coun- 

tenance to the Pretenſions of the Houſe of Suffolk, that 

© Cam- Mr, Hale was (i) impriſoned for preſuming to write a 
A.D. 156. Defence of their Title, and Sir Nicolas Bacon, Lord 
Keeper, who was ſuppoſed to have aſſiſted him in it, 

was long out of Favour upon that Account. Soon af- 

30%, Dm ter, Mr. Thornton, Law-Reader of Lincolns-Inn, (k) was 
A. D. 1566. order d into Cuſtody for arguing againſt the Right of the 
Scotch Queen. And within a ſhort Space of Time, 
finding the Party for the Houſe of Suffolk were very 

buſy, and bold in aſſerting the Claim of that Fa- 


mily ; 


Crown of England aſſerted, &c. 


mily ; (7) ſhe permitted the Biſhop of Roſſe to publiſh 
his Vindication of the Rights of his Queen ; in which he 
is ſaid (m) to have been afhfted by Sir Anthony Brown, 
Chief Juſtice of the Common-Pleas, and one Caryll an emi- 
nent Lawyer. Tis true, ſhe took Care to let Kiog 
James know, that while he continued of the Popiſh 
Perſuaſion, he muſt not hope for her Friendſhip ; and 
even his Mother, as violent a Papiſt as ſhe was, knew 
fo well the Averſion, which the Court of England had 
againſt her Religion, that the (n) never thought it ad- 
viſable in any of her Letters to her Son, to diſſuade him 
from perſevering in the Proteſtant Profeſſion; and when 
ſhe was laying her Head upon the Block, ſhe ſent this 
laſt Meſſage to him; That although ſhe was of another Re- 
ligion, than that wherein he was brought up, yet ſhe would 
not preſs him to change, except his Conſcience forced him to it ; 
not doubting, but if he lead a good Life, and were careful to do 
Juſtice, and govern well, he would be in a good Caſe in his 
own Religion. In Compliance therefore with the whol- 
ſome Counſels of his beſt Friends, he at length (o) de- 
clared himſelf openly againſt the Church of Rome; and 
thereby gained entirely Queen Elizabeth's Affections, 
who before had diſpenſed her Favours to him but ſpa- 


ringly, and with great Reſerves. But as ſoon as ſhe was 


aſſured, that his Sentiments in Religion became conform- 
able to her own ; ſhe was not wanting in all proper 

Encouragements to him, to look upon the Succeſſion as 
effectually ſecured to him after her Neceaſs And it is not 


a little remarkable, that her Chief Miniſters, who had 


been moſt active in bringing the Mother to the Scaffold, 
were not afraid to continue their utmoſt Endeavours, to 
bring the Son to the Throne; ſo much more powerful 
was their Concern for the Intereſt and Welfare of their 
Country, than their Regards to their own private Safe- 
ty and Advantage. King James therefore having now 
laid ſo good a Foundation, was no longer in Danger of 


a Diſappointment; ſo that when Queen Elizabeth lay a 


dying, Mr. (p) Camden aſſures us, He was the only Perſon 


Camden's Eliz. A. D. 1569. 0) Camden Eliz. A. D. 1594. 
2 Cainden, Ibid. ; 8 Annal. Eliz. A. D. 1603, and Sir 


(n) King James gives this Accunt Henry Savill, in his Epiſtle Dedicatory 10 
himſelf of his Mother's Carriage 1owards King James, before the Edition of & Chry- 
him, in his Premonition to Chriſtian ſoſtome : Works, tells the King; Perpetui 
Monarchs. charitate te, ut Filium, complexa eſt 


thought 


211 


212 


The Hereditary Right of the 


thought of for her Succeſſor 3 to whom the Heads of all Parties 


immediately (q) paid their Compliments, as the Prince whom the 
Queen always juſtly and heartily favoured. And both (r) he 
and Archbiſhop Spotſwood relate it, as a certain Truth, 
that ſhe declared him her Succeſſor, before the Arch- 
biſhop of Canterbury, and the Lord Admiral, with her 
laſt and dying Breath. And no ſooner had ſhe expired, 
but her Privy Council (s) diſpatched a Letter to King 
James, to acquaint him with it; in which they declare his 
undoubted Right, and promiſe to ſerve him with the ut- 
moſt Fidelity ; and the ſame Morning Care was taken 
to proclaim him King. Thus was King James at length 
placed upon the Throne of England, in Oppoſition to the 
ſeveral Acłs of Settlement made againſt him; and thus was 


10 VIII. diſappointed in his Endeavours to exclude 


the Scotch Family. 8 

I s HALL conclude this Head with the following Refle- 
xion of Sir Walter Raleigh. (t) As for Henry VIII, what 
Laws and Wills did he deviſe to eſtabliſh this Kingdom in his 


own Iſſues ? uſing his ſharpeſt Weapons to cut off and cut down 


thoſe Branches, which ſprang from the ſame Root, that himſelf did. 
And in the End (notwithſtanding theſe his ſo many irreligious Pro- 


21ſtens ) it pleaſed Gop to tale away all his own without Increaſe. | 


Txt Doctor's laſt Effort to prove the Authority of 
Parliamentary Entails, is from the Succeſſion of Queen 


Mary and Elizabeth : The firſt of which, (u) he ſays, claim'd 


the Crown chiefly by Virtue of the 35 Henry VIII, and She 
or Queen Elizabeth cou'd have no other Title to it. Both o 
them could not have a Title by Birth; and yet both ſucceſſively 
aſcended the Throne by this Act of Settlement. Both had been 
declared by Law illegitimate in the 28 of Henry VIII, and one 
of them was not of Legitimate Birth; and therefore could have 
no other Title to the Throne, but what this AF gave her. 


And ſoon after, the Doctor again aſſures us, (æ) That 


Regina; neque mente ſolùm & cogita- 95 Camden at the End of his Annals, 
tione, ſed etiam non obſcuris ſermoni- and Spotſwood, p. 171. 

bus deſignabat Hzredem. Id quod ed (s) Archbiſhop Spotſwood's Hiſtory of 
fidentids affirmo, quod non ex incertis the Church of Scotland, p. 472, 474. 
aliorum rumoribus, ſed ex ipſius hoc ore This Letter is ſign'd by the Privy Council, 


præſens acceperim, cùm forte de tui ma- and many of the Nobility, (March 24.) 
jeſtate 2 ut fit, ſermo incidiſſet. in which they expreſly _— that to 


(Y Spotſwood ſays, (p. 470.) Secreta- hu Right the Lineal and Lan ful Succeſſion 
ry Cecil had a ured King James of his of all their late Sovereign's r barry 
Service; and the Earl of Northumber- juſtly and only appertain. 


land advertiſed him of the Queen's Sick- (). Sir Walter Raleigh's Preface 10 


neſs, and adviſed him to make haſte to take his Hiſtory of the World. 
Poſſeſſron. ; ] Defence of the View, p. 5. 
| (x) Ibid. p. 8. 


Queen 


Crown of England aſſerted, &c. 
Queen Mary or Queen Elizabeth was certainly illegitimate, 
and therefore could have no other, but a Parliamentary Title to 
the Crown ; And yet it is certain, that Queen Mary was 
brought to the Throne chiefly by the Aſſiſtance of her Proteſtant 
Subjects, who yet generally did not believe her of Legitimate 
Birth; and Queen Elizabeth was proclaimed by the Authori- 
ty of a Popiſh Parliament, who as generally believ d her illegi- 
timate. Which ſhews, that both Proteſtants and Pa piſts a- 
greed in maintaining the Act of Succeſſion, that was made 
the 35 of King Henry VIII; and conſequently both believed 
the Deſcent of the Crown of England was limitable by Act 
of Parliament. 

I nave here again the Misfortune to diſſent from 
the Doctor in moſt of the Propoſitions contain'd in theſe 
Paſſages. And firſt of all, J cannot agree with him, that 
theſe Queens could have no other Title, than the 35 
Henry VIII; for the Acts of Parliament teach us other- 


wiſe, when they tell us, That the (y) Imperial Crown des 


ſcended to Queen Mary; and that (z) Queen Elizabeth was 
Rightly, and Lineally, and Lawfully deſcended from the Blood 
Royal of England: If theſe Ladies did not inſiſt upon 

their Birth among their other Claims, they might have 
good Reaſons for that Omifhon ; but ſurely the Doctor 
will not from thence inferr, that they did not think them- 
ſelves Legitimate, That they were both Baſtardiz d by 
Act of Parliament is certain; but if that proves any thing, 
it is more than the Doctor ſeems willing it ſhould : For 
it will then follow, that neither of them had a Title by 
Birth; whereas he does not diſpute, but one of them 
might be Legitimate ; tho' he does not determine, which 
it was. But why might they not both be Legitimate ? 
Let us a little enquire into the Reaſons, upon which ſuch 
an Aſſertion muſt be founded. The Marriage between 
King Henry VIII. and Queen Katharine was declared Null 
and Void by the proper Courts of Judicature, and the 
ſupreme Authority of the Kingdom; therefore it is ſaid, 
their Iſſue muſt needs be [llegitimate : But the Canoniſts 
utterly deny this Conſequence ; for (a) they unanimouſly 


(y) 1 Mariz 1. | Conjugibus. Can. ex tenore. Qui filii 

(=) 1 Eliz. 3. ſunt legit, c. pervenit eodem Tit. Co- 

(4a) Filii procreati ex matrimonio varruvias de Matrimonio. P. 2. Tom. 1. 
nullo, quandoque legitimi cenſentur, p. 221. Here we ſee bona fides in one of 
nempe propter bonam fidem Alterius ex the Parties only is ſuſficiens. 


I 11 affirm, 
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214 The Hereditary Right of the 
affirm, that Marriage contracted bona fide ( notwithſtanding 
any Impediment, which may afterwards be diſcovered) is 172 
cient to render the Children Legitimate ; ſo that accordin 
to the Ruleès of that Law, (to the Decifions of which a 
Caſes of this Nature have been conſtantly referred by the 
Practice of England) Queen Mary muſt be Tooked upon 
(b) 1 Ma- gs lawfully born ; for the (b) Matrimony of her Parents was 
5 entre al, ſolemnized, and conſummated by the mutual Agree: 
ment and Aſſent of them both; by the Counſel and Advice of 
the moſt wiſe and graveſt Men of both their Realms; by the 
| Yeliberate and mature Conſideration and Conſent of the beſt and 
moſt notable Men in Learning, in thoſe Days, of Ehriſten- 
dom: And no Doubt or Scruple aroſe concerning the 
Lawfulneſs of this Marriage, till Twenty Years after, that 
is till many Years after the Birth of Queen Mary. And 
now, leſt the. Doctor ſhould ſuſpect me to be guilty of 
Partiality to a Popi/h Queen; or that I have advanced an 
Opinion never before approved of by any Learned Pro- 
zeſtants ; the following Authorities will, 1 doubt not, be 
ſufficient for my Juſtifcation. 3 
O Bibep (e) Bis Hor Godwin lays it down as a Rule of the Chri- 
7272 ſtians, (d) That Matrimony contracted without any conceived 
Mary, p:157. Impediment (altbo it after chance to be diſſolved as unlawful) 
In prove Is of ſuch Force, that the Children begotten in ſuch Medlock 
this Rule, be are to be accounted lawful ; and then, he adds, if this 
Mer i j- Rule be alnitted as true, Queen Mary was legitimately 
veral Faces horn. 7 13 | | a | 
24 om = Ic the late Reign of King James II. Dr. William Cla- 
41 gett, the very Learned and Judicious Preacher of Grays- 
Inn, publiſh'> an Anſwer to a Popiſh Pamphlet, entituled, 
T. W. Queries concerning the Engliſh Reformation. Among 
00 P. zi. which the (e) following Query is obfervable. If Mary 
was Legitimate Heireſs of the Kingdom; then Elizabeth was 
not, &c. This had been a Popi/h Dilemma, till of late 
Days; but now it ſeems the Doctor thinks it may do good 
Proteſtant Service; but I would intreat him to take Notice 
of Dr. Clagett's Anſwer; The Legitimacy of Elizabeth 
(fays he) ig plain, ſuppoſing the Marriage of Queen Katha- 
rine to King Henry to be void ; but yet Mary, the Child of 
that Marriage, was not Illegitimate ; becauſe the Marriage was 
made without Fraud. = | x 
| Lasrry, The preſent Biſhop of Salisbury's Opinion 
may poſſibly be thought of greateſt Weight; 1 ſhall 
| there- 


— 
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therefore here ſet it down for the Reader's Peruſal. It will 
be found in his Reflexions on the Ozferd Theſes, relating 
to the Engliſh Reformation, (another Popiſh Pamphlet) in an- 
{wer to an Objection againſt Queen. Elizabeth's Legitima- 
Cy. (f) His Words are theſe: * 
But in the laſt place it ir to be conſider u, that here was an 
innocent Child in the Caſe, whoſe Legitimucy and Right could 
not be cut off by her Mother's extorted Confeſſion : Infants are 
more particularly under the Protection of the Lam; and therefore 
Afﬀs paſſed apainſt them in that State of Feebleneſs, have ſuch 
Flaws in them, that they have always a Right to reverſe them; 
ſo a fingle Witneſs, in ſuch Circumſtances as her Mother's were, 
could not be ſufficient to diſgrace'and diſinherit her; and the Con- 
| firmation of the AF of Parliament that followed afterwards, 
might have been a' forcible Bar in Law to her; but could be no 
Juſt one; for as a Baſtard is ſtill a Baſtard, even tho he were 
Lepitimated by AF of Parliament, ſo a Lawful Ckild is ſtill 
what 'tis, notwithſtanding a Sentence of Baſtardy confirmed in 
Parliament: And this is ſo true, and was ſo evidently the Pra- 
ctice of that Time, that even King Henry, in his Suit of Di- 
vorce with Queen Katharine, was willing to have his Daugh- 
ter Mary declared Legitimate; - becauſe. Children begat in a 
Marriage, are begotten bona” fide ; and ſo they ought not to 
fuffer, becauſe of the ſecret Fault of their Parents. And if this 
was yielded in a+ Marriage, where both Parents were, according 
to the King's Preten ſions, guilty of Inceſt ; it was much more 
uſt in this Caſe of Ann Bullen, even ſuppoſing her Precon- 
tract true; for her ſecret Fault ought not to emi nor ruin her 
innocent Child. Another Inſtance that fell out at this time in 
the Royal Family, is dery conſiderable ; and becauſe it is little 
known, I fancy the Reader will not be diſpleaſed to have it par- 
ticularly open d to him. Henry VIII.'s Siſter, that was Queen 
of Scotland, did after ber Husband King James IV .'s Death, 
marry the Earl of Angus; and by that Marriage fhe had a 
Daughter, Lady Margaret Douglas. Some time after her 
Marriage Jhe fell to be in ill Terms with her Husband, and 
diſcover d a Precontract he had given to another; and upon 
this ſhe ſued him in the Spiritual Court; and it being proved, 
the Marriage was annulled ; but her Daughter was ſtil held 
to be Legitimated; and was entertain d by King Henry, as his 
Niece, and given by him in Marriage to the Earl of Lenox ; 
of whom deſcended the Lord Darnly, that was King James I. 


of England's Father; an ſince he was conſider d to be the 
ſecond 
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ſecond Perſon in the Succeſſion to the Crown of England, after 
the Queen of Scots, this ſhews, that by the Practice of that 
Time, a Precontract even legally proved, yet did not illegiti- 
mate the Iſſue, that were begotten bona tide by one of the Pa- 
rents, | | 
Tuus we ſee that Proteſtants, as well as Papiſts, have 
aſſerted the Legitimacy of Queen Mary, notwithſtanding 
the Nullity of her Mother's Marriage, aud the Ac of Par- 
liament which declared her a Baſtard: And if the Doctor 
ſhould now wonder, how they could preſume to enter- 
tain an Opinion ſo contrary to Law; all that I can ſay 
for them 1s, that they believed it to be an unjuſt Law, 
and therefore of no Force and Obligation, as contradi- 
ctory to the common Principles of Juſtice and Equity, 
by which the Chriſtian World has been govern'd for ſe- 
veral Ages. And the Doctor may be pleaſed to take 
Notice, this was Biſhop Jewells Opinion too; for in the 
(C Place before cited, he ſays expreſly, that the Crown of 
England was due to Queen Elizabeth by Inheritance, and by 
Succeſſion. | 

I Mos r now follow the Doctor to his () Chapter of 
Authorities, in which he pretends to ſupport his Opinion 
by that of our beſt Modern Lawyers, The Paſſages cited 
by him out of the three firſt, wiz. the Lord Chancellor Ba- 
con, (i) the Lord Chief Juſtice Coke, and the Lord Keeper 
Bridgman, have already received an Anſwer in the for- 
mer Part of this Diſcourſe, to which I beg Leave to re- 
ferr my Reader; but for his farther Satisfaction I ſhall 
now ſhew him, that the two firſt of theſe great Authors 


(g) See bis View of a Seditious Bull, 


p. 13. 
6 View, cap. 6. 
(i) It may be proper here to obſerve, 
that thu Citation Jrow my Lord Chief Ju- 
ſtice Coke, (in the third of his Inſtitutes, 
c. Treaſon) is of ſuſpetted Authority, upon 
account 7 the many Errors in that Chapter 
and Volume; for a Proof of which the 
Reader may be pleas'd to peruſe the follewing 


Paſſages : 

t was obſerved, (by the Fudges) that 
in theſe Poſthumous Works of Sir Ed- 
ward Coke, of the Pleas of the Crown, 
and juriſdiction of Courts, many great 
Errors were publiſhed ; and in particular 
in his Diſcourſe of Treaſon, and in the 
Treatiſe of Parliaments Kelyng's Reports, 
p. 21. And again; There are many 


Things in Sir Edward Cole s Poſthumous 
Works, eſpecially in his Pleas of rhe 
Crown concerning, Treafons, and in his 
ee of the Courts concerning 

arliaments, which lie under a Suſpi- 
cion, whether they received no Altera- 
tion; they coming our in the Time of 
that which is called the ! ong Parliament, 
in the Time of that deſperate Rebellion 
againſt King Charles I. But certain it is, 
there are many Errors in thoſe Places, 
Ibid. p. 49. To theſe may. be added the 
Opinion of the Author of the Diſcourſe con- 
cerning the Juriſdiction of Chancery, at 
the End 0 Rm — of 1 
p. 2. 43. nhere be plainly queſtions, nhe- 
Nero Lodd Chief Sabie Coke nav the 
Author of ſeveral Paris of the third of the 
Inſtitutes. 


are 
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are plainly againſt the Doctor in other Parts of their 
Writings. | 

IT is a known Poſition of Doctor Higden's, and evi- 
dently maintain'd throughout thoſe his. Books, with 
which I am now concerned, that whoſoever is King de 
Facto, is at the ſame time King de jure; whereby that 
uſual Diſtinction is entirely laid aſide, as deſtitute of any 
Foundation from the Laws of England. But my Lord 
Chancellor Bacon is clearly of another Mind]; for he (* 
ſays, that Richard III. was King in Fact only, but Tyrant 
both in Title and Regiment; and ſo commonly term'd and re- 
puted in all Times ſince. And in () another Place he 
tells us, That though Henry VII. ſhould obtain by Parliament 
to be continued King, yet he knew there was a very great Dif- 
ference between a King, that holdeth his Crown by a Civil Act 
of the States, and one that holdeth it originally by the Law of 
Nature and Deſcent of Blood : What can be more evident, 
than that his Lordſhip believed, in theſe Paſſages, 
that Richard III. was not King de Jure, and that Hen- 
ry Vil.'s Parliamentary Title was not of equal Force and 
Authority with one by Blood? (m) 

Ad AN, Another Doctrine which undeniably flows 
from the Doctor's Principles, is this; That whoever loſes 
his Throne, muſt fit ſtill contentedly, without uſing any Endea- 
ours for the regaining of it; becauſe the Perſon in Poſſeſſion 
of it, is by the Laws of the Realm abſolutely entitled to the 
Allegiance of the Subjects. But his Lordſhip expreſſes the 
greateſt Indignation imaginable againſt ſuch an Opinion: 


(4) Life of Henry 7. p. 1. 

(1) Ibid. p. 4. | 

() And what he ſays in another Place, 
1s extremely remarkable to this Purpoſe : 
(In his Advertiſement —_— a Holy 
War, p. 43.) The Prophet Hoſeas, in 
the Perſon of God, ſaith of the Jews, 
They have reigned, but not by me; they 
have ſet a Seigniory over themſelves, but 
I knew nothing of it. Which Place 
proveth plainly, that there are Go- 
vernments, which God doth not avow : 
For though they be ordained by his ſe- 
cret Providence, yet they are not ac- 
knowledged by his Revealed Will : 
Neither can this be meant of Evil Go- 
vernors or Tyrants ; for they are often 
avowed and eſtabliſhed as Lawful Po- 
tentates, Cc. This Nullity of Policy 


and Right of Eſtate in ſome Nations, 


is yet more ſignificantly expreſſed by 
Moſes in his Canticle, in the Perſon of 
God to the Jews. I will incenſe you 
with a People, that are no People. Such 
as were no doubt the People of Canaan, 
after Sin was given of the Land of 
Promiſe to the Jſraclites; for from that 
Time their Right to the Land was diſ- 
ſolved, though they remaincd in many 
Places unconquered. By this we may 
ſee, that as there are Kings de Faclo, and 
not de Fare, in reſpect to the Nullity of 
their Title; ſo are there Nations that 
are Occu de Fatto, and not de Jure, 
of their Territories, in 17 5 to the 
Nullity of their Polity or Government. 
Aud in his Charge againſt J. S. (Reſuſcir. 
p. 54.) he calls King Henry IV. an Uſw- 


per. Vide Locum- 
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Shall 
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(n) Confide- Shall a Prince (ſays (n) he) that is diſpoſſeſſed, not make War 


Wer — for the Recovery? No Man is ſo poor of Judgment as will af- 
Pain, P. 3. firm it, &c. | | a] 

LasSTLy, in his Caſe of the Poſt-Nati, he has this 

Paſſage ; That Allegiance continueth after Laws. I will only 

put the Caſe, which was remember d by two great Judges in a 

great Aſſembly, which was; That if a King of England 

ſhould be expulſed his Kingdom, and ſome particular Subjects 

Should follow him in Flight or Exile in Foreign Parts, and any 

of them there ſhould conſpire his Death; that upon the Reco- 

gery of his Kingdom, ſuch a Subject might, by the Law of 

England, be proceeded with, for Treaſon committed and per- 

petrated at what Time he had no Kingdom, and in Place 

where the Law did not bind. Here we ſee Treaſon may be 

committed againft a King out of Poſſeſſion ; and therefore 

his Lordſhip was not of Sir Edward Cotes Opinion, who 

thinks the King de Faffo only is the Seignor le Roy, to be 

underſtood in all Statutes of Treaſon. 

Bu r Sir Edward Coke himſelf was not always of this 

Opinion neither; for in the famous Cale of the Poſt-Na- 

ti, being required in the Houſe of Lords to declare his 

Judgment in that Matter, with the reſt of the Judges ; 

Two of the Points inſiſted upon were theſe ; That Alle- 

giance is after Laws ; and that Allegiance followeth the Na- 

tural Perſon, not the Politick. A prouver ceo fuit dit, que 

ſr le Roy ſoit expulſe par force, & auter uſurpe, encore le Alle 

giance n'eſt toll, comment que le loy ſoit toll, Theſe Words 

are very plain and clear, and manifeſtly ſhew, that Alle- 

giance may be due to a King out of Poſſeſſion ; but it will be 

asked, how does it appear, that this was Sir Edward 

(0) See his Cokes Opinion? I anſwer, Sir Francis Moore (o) tells us, 


Reports in the: 


Ciſe of the it was; and we have no Reaſon to doubt of his Teſti- 

Poſt-Nati; mony. He (p) ſays, The Lord Chief Juſtice Popham, the 
p. 798. b 5 5 . R 

(p) Ibid, Lord Chief Juſtice Coke, and Chief Baron Fleming, did 

P 797.1 give in this Anſwer with one Aſſent ; and that the (q) reſt of 

p.805- the Judges did affirm the ſame, excepting Walmſly. So that 

| now we have not only my Lord Chief Juſtice Coke's Opi- 

nion for the Authority of a King de Jure out of Poſſeſin, 

but alſo that of the whole Bench of Judges; to whoſe unani- 

mous Reſolutions the Doctor at other Times is willing to 

pay ſo great a Deference. This Paſſage out of Sir Fran- 

cis Moore's Reports, had been before objected to the Do- 

tor, to which he has thought fit to make ſuch a Re- 

* 


ply, 
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ply, as ſhews he had as little Reſpe& for his Reader, as 
for his Adverſaries. This Remarker, ſays (r) he, cites ( Defence, 
| Moore's wy why, where it is ſaid, that Allegiance follows the * © 


Natural Perſon of the King. Here the Doctor ſtops ſhort, 
and makes this ſhrewd Repartee, as if (ſays he) a King 
de Facto had not a Natural Perſon. But how can the Do- 
ctor's Adverſaries help it, if Judges are ſometimes im- 
pertinent; and Sir Edward Coke himſelf (the Doctor's 
Oracle) does not always ſpeak Senſe ? For the Propoſi- 
tion here ridiculed by the Doctor, was Part of an Ar- 
gument made uſe of by that great Chief Juſtice ; and it 
is no otherwiſe applied by the Objector (with whom 
the Doctor was concern'd) than it was by the Judges 
themſelves in Moore's Reports. Let the Reader be plea- 
ſed to examine the Place, and he will find, that the In- 
tention of the Judges was to prove, that Allegiance may be 


due to a King of England, in a Country, where the Laws of 


England are of no Authority ; and in order to this, they 
lay it down as a certain Propoſition, that Allegiance is after 
the Laws ; becauſe it follows the Natural Perſon of the King, 
not his Politick; that is, though a King of England ſhould 
be out of his Dominions, where he cannot put his Laws 
in Execution, and do the Office of a King ; yet he til] 
retains a Right to the Allegiance of his Subjects: Is it not 
then clear, in their Opinion, that Allegiance does not fol- 
low Poſſeſton ? And is not this a Point of Law deſtructive 
of the Doctor's Poſitions ; and therefore fit for his Adver- 
ſaries to urge againſt him? But the Judges proceed far- 
ther: They add, that if a King be expelled by Force, and 
another uſurps, yet the Allegiance is not taken away, th the 
Law is: One would think now, that the Senfe of theſe 

Words were plain and obvious ; that by the King expelled, 
would be meant a King de Jure, becauſe no other's Throne 
can be uſurped ; and that whoever poſſeſſes the Rights of 
the King de Jure, though he be ſtyled King de Faclo, is 
an UVſurper in the Intention of theſe Judges: By no means, 
fays the Doctor: By Uſurper in this Place, you muſt not 
underſtand a King de FaQto ; this cannot be; becauſe the Law 
is ſo far from ceaſing under a King de Facto, that it is ad- 
miniſtred not only actually, but legally, &c. and therefore by 
another that uſurps, muſt be underſtood a Simon Mountfort, 


a Lady Jane Grey, or an Oliver, under whom the Laws did 


| ceaſe ; and no Judicial Proceedings were valid any farther, than 


con- 
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confirmed. But the Doctor has here groſly miſtaken the 
Meaning of the Judges; for, Firſt, thoſe Words Al- 
legiance n'eſt toll, comment que le loy ſoit toll, (which the Do- 
Gor tranſlates, Allegiance does not ceaſe, though the Law 
does) are to be underſtood only with regard to the 
Diſpoſſeſſed King de Jure, with reſpe& to whom the 
Law ceaſes, when he 1s out of his own Dominions, and 
has not Power to execute 1t ; and this appears plainly 


from the fuller Report of this Argument of the Judges, 


which I before cited from my Lord () Bacon; for he tells 
us, they gave it for Law, that if any. particular Subject, 
who followed the King de Jure in his Flight or Exile into Fo- 
reign Parts, ſhould conſpire his Death ; be might, whenever that 


King recovered his Kingdom, be proceeded againſt, by the Law 


of England, for Treaſon committed and perpetrated, at what 


Time he had no Kingdom, and in Place where the Law did not 


bind. This ſufficiently explains, what their Lordſhips 
meant by the Law ceaſing : For, Secondly, The Law could 
not be ſaid to ceaſe under thoſe very Uſurpers the Doctor 
mentions. Whatever Power Simon Mountfort had, he 
never would preſume to uſe it againſt the Authority of 
the Laws of England; for then he muſt have loſt all his 
Intereſt among the Barons, on whoſe Aſſiſtance he entire- 
ly depended : And ſurely, if the Lady Jane perform'd 
any Acts of Government, they were agreeable to the 


Laus of England; if none, how could the be an Uſur- 


per? The Truth is, though the Doctor here, for a pre- 
tent Turn, 1s pleaſed to put her in the Liſt of Vſurpers; 
yet in (t) another Place, where he conſiders her Caſe 
more deliberately, he tells us, She never was in the Throne, 
and that her Government was but in Fieri, ſhe was not Queen 
de Facto. 

I come now to Oliver Cromwell, under whom the 


Doctor affirms the Laws did ceaſe ; though it is a Matter 


(u) Ke the 
Caſes in Par- 
liament, Rex 
verſus Baden, 


| P- 75˙ n 


A 


of Fact, that cannot be conteſted, that his Courts of Ju- 
{tice had no other Rules for their Proceedings, but the 
Laws of England; and he may as well ſay, he did not 


govern at all, as that he govern'd by any other Laws, 


than thoſe of England. And this was openly declared 
before the Houle of Lords, by the Attorney-General, 
and the reſt of the Learned Counſel, in ( Badens Caſe ; 
for having argued from a Judgment given in Oliver the 
ProteFor's Time, it was thereupon ſaid, That tho' it might | 


Crown of England aſſerted, &c. 


be ſurmiſed, that this was an Opinion vented in evil Times; 
yet tis well known, that excepting their Criminal Proceedings, 
the Law flouriſhed, and the Judges were Men of Learning ; as 
Mr. Juſtice Twiſden hath often affirmed upon the Bench, 
Well; but though the Law was actually adminiſtred by 
Oliver Cromwell, yet the Doctor ſays, it was not legally ; 
and therefore his Judicial Proceedings were not valid any far- 
ther, than confirmed. Now here I am entirely of the Do- 
ctor's Mind, that the Law was not legally adminiſtred by 
Cromwell ; but may we therefore ſay, the Law ceaſed un- 
der his Government? If we may, I know not how the 
Doctor's Three Henrys of the Houſe of Lancaſter can be 
acquitted of being Uſurpers ; for all their Judicial Pro- 
ceedings were confirm d by Edward IV, which the Doctor 
looks upon as an evident Proof of their Want of Validity. 
In a word, the Doctor's Kings de Facto are frequently 
ſtyled Uſurpers in the Laws of England, as well as Crom- 
well; and therefore ſince the Law has made no Difference 
between them, I ſhall never think it reaſonable to be- 
lieve, the Judges have done ſo in the preſent Caſe. 

T x Doctor's next Author is my Lord Chief Juſtice 
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Hale; but the Paſſages I have already cited out of his 


Writings, abundantly ſhew, that his Opinion was clear- 
ly againſt the Doctor; and the Reader will be very ſen- 
ſible of this Truth, by the following View of them, 
which I beg Leave to lay before him. 


(z) © A King de Fafo, but not de Jure, ſuch as were (% Hiſtoria 


© Henry IV, V, and VI, being in the ſole and actual Poſ- 
© ſeffion of the Kingly Style and Government, is a King 
* within this AF. | 

And in ſuch Caſe, the Right Heir of the Crown fit- 
ting ſtil] in a private Capacity, is not a King within 
© this AF, till he obtain the Exerciſe of the Sovereign 
power. This was the Caſe of Edmund Earl of March, 
and Richard Duke of York, who ſucceſſively were the 
© Right Heirs of the Crown, after the Death of King Ri- 
© chard II, as being deſcended from Lionel Duke of Cla- 
rence, the third Son of Edward III; whereas Henry IV. 


Land 


ward III, and younger Brother of the Duke of Clarence, 

as appears at large by the Statute of 1 Edward IV, and 

the Book of 4 Edward IV, where the AF is printed. 
E "Iv 


:.. Ws 


was deſcended from John of Gaunt, fourth Son of Ed- 


Placitorum 
Coronæ 
MS. Vol. 1. 
cap. 13. 
touching 
High Trea- 
ſon in _ 
paſſing the 
pos of the 
King, Queen, 
or Prince, in 
the. Stat. 25 
Edw. 3. 


— — 8 2 — , 1 8 — 2 — ap 29S — ns gp — — ” _ 8 _ 
* = 2 By. LY — — — 3 * * * G 2 3 — "Ki 4 ; _ - * ** 2 * - — 2 x 3 2. * — 8 3 8 
— — — . 5 5 TE 


222 


c 
c 
c 
C 
C 
t 
C 


CO” K R TOO ae age © 


K. ..- eee 


0 
C 


T he Hereditary Right of the 
© In the Thirty Ninth of Henry VI, Richard Duke of 
York made out his Title to the Crown, by his Claim 


in Parliament, which Title, notwithſtanding the Ob- 
jections offer d againſt it, was allowed, and acknow- 


ledged ; (Vide Rot. Parl. 39 Hen. 6. n. 15. & ſequen- 
tibus) but it ended in a Compoſition, that Henry VI. 
ſhould hold the Crown during his Life, and that after 


© his Death it ſhould come to Richard Duke of York. 


© ALTHoucn the Duke of York was recognized Right 
Heir of the Crown ; yet inaſmuch as by Accord in 


Parliament, Henry VI. was to hold it during his Life ; 


and the Duke, during that Time, was as it were ſuſ- 
pended from the actual Exerciſe of the Kingly Go- 
vernment ; the Duke was not a King within this Act, 
during that Time ; nor was he the King's eldeſt Son, 
within the ſucceeding Clauſe ; and therefore in the 
ſame Parliament Roll (n. 24.) there was a Special Chuſe 
in that Compoſition, that Compaſſing of the Death of 
Richard Duke of York, now made Heir Apparent to the 
Crown, ſhould be High Treaſon. 


\ © Taxis Accord was broken by the Means of the 


Queen, and Richard Duke of York {lain ; whereupon his 
Son and Heir Edward 1V, the True Heir to the Crown, 
aſſumed the Crown upon the fourth of March, which 
was the firſt Day of his Reign. 

Ir the Right Heir of the Crown be in the actual 
Exerciſe of the Soveretgnty, ſuppole in one Part of the 
Kingdom, and an Uſurper be in the actual Exerciſe of 
the Sovereignty in another ; yet the Law judgeth him 
in Poſſeſſion of the Crown, that hath the True Right; 
and the other is in Truth not ſo much as a King de 
Facto; but a Diſturber only, and therefore not a King 
within this AF. This was the Caſe between Edw. IV, 
and Henry VI. Although Edward IV. took upon him 
the Sovereignty, and was declared King in Londen, 
upon 4 Marti 1460, yet Henry VI. was in the Northern 


Parts, and treated as a King, and raiſed a great Army ; 


which being ſubdued by King Edward IV. in the latter 
End of May, in the bloody Battle of Towton-Field ; 
then, and not till then, had Edward IV. the total and 


© quiet Poſſeſſion of the Crown ; and in November fol- 
© lowing held a Parliament, wherein his Title is decla- 


c 


red, and the Commencement of his Reign enacted to 
be 
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* be 4 Maitii before; arid Henry IV, Henry V, and Hen- 
* ry VI, declared Uſurpers. During this Interval from 
* 42 Martii to June, Henry VI. was uſed as King; and 
© yet was not ſo much as a King de Facto; Edward IV. 
= Right Heir being likewiſe in Poſſeſſion of the Re- 
gality. | 
* Trax like was between Queen Mary, and the Lady 
* Jane Dudley, who was proclaimed Queen at London, 
* by Pretence of Nomination by King Edward VI, but 
* held not the Title above Ten Days. For the ſame 
Time Queen Mary openly laid Claim to the Crown, 
and was alſo proclaimed Queen. So that both bein 
de Facto in Poſſeſſion of the Crown, the Law 20 dg d 
Poſſeſſion in her, that had the Right, viz. Queen Ma- 
* ry; and therefore by an Act of Parliament (1 Mar. c. 3. 
* It is enacted, that Recognizances dated An. 1 Reginæ 
Vene, ſhall be allowed as good, which needed not have 
been, if ſhe had been Regina de Facto, tho an Uſurper. 
* Becauſe Judicial Acts are not Diminutions of the Regal 
' * Revenue. 9 Edw. 4. 15,11. 
* Ano if any (ball ſay, that if Henry VI, or Queen 
Jane had gotten the Victory and Poſſeſſion of the 
* Crown, that poſſibly as much would have been aſ- 
* ſerted by them and their Participants againſt Edward IV, 
and Queen Mary: This is an Objection of no Value; 
* for I do not take my Meaſures herein from Events, 
which are various and uncertain ; but according to the 
true Right of Matters, purſuant to the Laws of England, 
as near as I can. | 
(y) © Trar Lawful Prince that hath the Prior Ob- G) ig. 
* ligation of Allegiance from his Subjects, cannot loſe fe. WV N 
that Intereſt without his own Conſent, by his Sub- Gncerning = 
* je&'s reſigning himſelf to the Succeſſion of another. 9 
* And hence it is, that the Natural- born Subject of 
one Prince, cannot, by ſwearing Allegiance to ano- 
ther Prince, put off or diſcharge himſelf from that 
* Natural Allegiance. For this Natural Allegiance was 
Intrinfick, and Primitive, antecedent to the other ; and 
cannot be deveſted without the concurrent Act of that 
Prince, to whom it was firſt due. | 
(2) *ALTHouUGH Edward II. had a kind of pre- (+) Hit. 
tended Depoſing, and was pretended. to have refign'd ; ng 8 
* and his Son Edward III. took upon him GY Vol. 1; 
ame 
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Name and Office; yet in the Opinion of thoſe Times, 
© Edward II. continued, as to ſome Purpoſes, his Regal 
Character: For in the Parliament (4 Edw. 3.) Morti- 


© mer, Beresford, Gurny, &c. had Judgment of High Trea- 


* ſon given againſt them, for the Death of Edward II, af- 
ter his Depoſition. (a) Neither was that Judgment 
grounded imply upon the old Opinion in Briton, that 


* Killing of the King's Father was Treaſon : For though 


© in ſome Parts of that Record (as in the Judgment of 
© the Lords againſt Mortimer) the Words are, Touchant le 
© mort Seignor Edward Pere noſire Seignor le Roy qui ore 
* eft, c. yet in other Parts of that Roll of Parliament, 
© he is ſtyled, at the Time of his Murder, Seignor Liege; 
and ſometimes Rex, as N. 6. The Lords make their 
proteſtation, that they are not to judge any, but their 

© Peers ; yet they declare, that they gave Judgment up- 
© on ſome, that were not their Peers, in reſpe& to the 
© Greatneſs of their Crimes; Et ce per encheſon de murdre de 
* Seigner Liege, &c. And in the Arraignment of Thomas 
* Lord Berkly, for that Offence, the Record of his Ar- 
* raignment is, Qualiter ſe velit acquittare de morte ipſius 
© Domini Regis. And the Verdict, as it was given in Par- 
* liament, (4 Edw. 3. N 16.) and the Record is, Que 


 * prediftus Thomas in nullo eſt culpabilis de morte prædicti Do- 


mini Regis Patris Domini Regis nunc, (c. So that the 
© Record ſtyles him Rez at the Lime of his Death; and 
* yet every one acquainted with Hiſtory knows, that his 
© Son was declared King, and took upon him the Kingly 
© Office and Title, upon the 25th, or, according to Wal- 
* ſingham, 20 Januarii ; and Edward II. was not murder'd 
* till the 21ſt of September following. I have been the 


Ilenger in this Inſtance, though it were before the Ma- 


* king of the Statute 25 Edw. 4. that it may appear, that 
* this Judgment was not fingly 1 this Account, that 
© he was Father to King Edward III; but they believed, 
that, notwithſtanding the formal Depeſing of him, and 
the pretended or extorted Reſignation of the Crown, 
* mention'd by the Hiſtories of that Age; yet they ſtill 
thought the Character Regius remained upon him; and 

(4) The Doctor may be pleas'd to take whereby the Error of that Chief Fuſtice is 


Notice, that the followin ds are a jull corrected, and conſequently the Doctor 
Anſwer to what he — tranſcribed from Miſtake 15 following bis. 4 4 


Cokes Inſtitutes, (Defence, p. 119.) 
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© the Murder therefore of him to be no leſs, than High 
* Treaſon; namely, the Killing of him, who was till a 
King, tho' deprived of the actual Adminiſtration of his 
Kingdom. | ay 
I 5H ALL now leave to the Reader and the Doctor to 
make their proper Reflexions upon theſe Paſſages, and 
try if they can reconcile them with his View of the Eng- 
liſh Conſtitution. I muſt expect indeed to be told, that 
the foregoing Extracts are taken out of a Book of my 
Lord Chief Juſtice Hale's, to which the World is a Stran- 
ger; that where it is to be met with, is a Secret, and ' 
hardly poſſible to pet Acceſs to it; ſo that the Authority 1 
of theſe Citations depends entirely upon the fingle Cre- | 
dit of an unknown Tranſcriber ; and conſequently it 
cannot reaſonably be expected, that much Weight ſhould 
be laid upon them, in a Controverſy of ſuch Moment. 
To theſe Objections I can only anſwer, that I am well 
aſſured, thele Citations were faithfully tranſcribed, many 
Years ago, from one of the Folio Volumes of the Hiſtory 
of the Pleas of the Crown, written by my Lord Chief Ju- 
ſtice Hale, which was then in the Cuſtody of his Grand- 
ſon, at his Seat in Glouceſterſhire: And this is all I can 
pretend to ſay for their Authority ; with which if the 
Reader is not ſatisfied, I muſt be contented to ſtay for 
my Vindication till they are publiſhed, which, it is to be 
hoped, will be in a ſhort Time. I doubt not however, 
but thoſe that are acquainted with my Lord Chief Ju- 
ſtice Hale's Writings, will be of Opinion, that they ſuffi- 
ciently ſpeak for themſelves ; or at leaſt, that there are 
ſuch Marks of Learning and Judgment in them, as evi- 
dently ſhew, they are by no means unworthy of him. 
But whatever may be the Fate of theſe Extracts, I would 
not have the Doctor imagine, that we ate deſtitute of 
Proofs from other his Lordſhip's Writings, to manifeſt 
his Diſapprobation of the Doctor's Notions. His (6) (1) Thi Bl 
MS. Hiſtory, and Analyſis of the Common Law, is in many — Ru 
Hands; in which (cap. 5.) ſpeaking of Right acquired 
by Conqueſt, he has theſe Words; But ſtill all this is in- 
tended of a Lawful Conqueſt, by a Foreign Prince or State; 
not of an Uſurpation by a Subject, either upon his Prince, or 
| Fellow Subject; for ſeveral Ages and Deſcents do not purge 
the Unlawfulneſs of ſuch an Uſurpation. That is, ſuch 
V ſurpers, though they may be Kings de Fao for many 
M m m 6 SUC- 
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Succeſſions, yet do not become Kings de Jure. An 
Opinion directly contrary to the Doctor's. Again; 
(e) The Manner of Acqueſt of the Regal Title or Dignity, is 
either a Lawful Acqueſt, or an Unlawful one, A Lawful Ac- 
queſt of the Regal Title, is either, firſt, by Municipal Laws 
and Conſtitutions of the Kingdom, which is no other but Here- 
ditary Deſcent, according to the Laws and Cuſtoms of the De- 
ſcent o the Crown of England. An Unlawful Acqueſt, which 
is by Uſurpation, is when a Subject ſhall invade the Right of 


| the Crown, from him that is Rightful and Lawful Heir there- 


unto; and was done by King Stephen upon Maud ; by John 
upon his Nephew Arthur; by Henry IV. upon Richard II; 
by Henry V and VI, upon the Line of Vork; by Rich, III. 
upon his Nephew. And herein is conſiderable, what Power the 
Law allows to ſuch 1 . and what it denies. ere it 


is plain, the Doctor's Kings de Facto are called Vſurpers ; 


and though he ſays, the Law allows them ſome Things; 


that muſt be underſtood only of ſuch Things, as are ne- 
ceſſary for the Order of Government, and not at all in- 
conſiſtent with the Rights of the King de Jure. 

TAE Doctor has now done with his Modern Lawyers : 
And in Requital, I ſhall ſet before him ſome Opinions 
and Practices of ſuch as are ancient; and that no pro- 
per Means may be omitted for his Conviction, I ſhall 
ſhew him, that the Laws themſelves teach us quite a dif- 
ferent Doctrine, than what he has advanced in his late 
Accounts of our Conſtitution. | 
Ir is a known Poſition of the Doctors, which is viſi- 
ble in every Page of his Writings, (d) That a King de 


Facto has all the Powers, Privileges, and Prerogatives of a 


King de Jure. But the Practices of the great Councils in 
King Stephen's, and Henry IV.s Reigns, ſufficiently ſhew, 
they were of contrary Sentiments: For when the Bi- 
ſhops and Clergy, in a general Aſſembly, were preſs'd 
by King Stephen to ſecure the Succeſſion to his eldeft Son 
Euſtachius; they abſolutely refuſed it, as an Act of the 


higheſt Injuſtice to a Prince, that had a better Title. Is 
it not then evident, that the eldeſt Son of a King de Facto 
was not then thought to have a Right to ſucceed his Fa- 


(c) Cap. xi. ſ. 3. both by our Laws and Lampert, to be lodg- 
(d) The Sovereign Authority of the ed in the King for the Time heing; and 
Engliſh Government, as well Legiſlative as that the Allegiance of the Subject has been 
Execmive, hath been ever acknowledged, due 10 him, and to him alone. View, P. 52. 
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ther in the Poſſeſſion of the Crown? But nothing more 
clearly proves this Defect of Title in the Iſſue of Kings 
de Facto, than the Parliamentary Proviſions made for 
the Succeſſion of Henry IV. 's Children. In the fifth Year 
of his Reign, the Lords in Parliament ſwore to the Suc- 
ceſſion of his eldeſt Son, and his Heirs: This however 
did not ſatisfy him; and therefore two Vears. after, an 
Act paſſed for Settling the Crown on his Sons, and their 
Iſſue Male; and this was undoubtedly then looked up- 
on, as a great Point gain'd ; but ſtill it was not to Hen- 
y IV.s Mind ; for by this Act the Female Deſcendants 
from him and his Sons, were excluded, with their Iſſue: 
About (e) half a Year after therefore he gets the Parlia- () Rot Part. 
ment in a good Humour; and prevails with them to ſet- 2 3s 
tle the Succeſſion of the Crown upon him, and his Sons, mer” Aa 
and their Heirs; whereby their Daughters, for Want of n 
Male Iſſue, were made capable of the Succeſſion. Now F. % 
a King de Jure never wanted theſe Parliamentary Settle- 
ments; the Common Law of England having effectually 
provided for the Succeſſion of his Iſſue; and if Hen. IV. 
had been a King de Jure, that is, one that poſſeſs'd the 
Crown by Lineal Deſcent, and Right of Blood; as he 
would have had no Occaſion for ſuch As of Parliament; 
ſo we may be confident, none of that Nature would ever 
have been denied. | 
I x the 21ſt of Richard II. a Petition was preſented to 
the Parliament, for the Reſtitution of the Spencers ; and 
an Act paſs'd accordingly ; for which one of the Rea- 
ſons now upon Record, was this which follows: viz. 
(f) Becauſe Edward II. was living, and true Ring; and held in Q Rot Parl. 
Priſon by his Subjects, at the Time of that very Parliament of N. e. * 
1 Edward III. when the Judgment againſt the Spencers was 
declared good. Now here we have an expreſs Parliamen- 
tary Acknowledgment, that a King may retain his Au- 
thority after the Loſs of his Crown ; and that Laws made 
by the Uſurper, who gets into his Throne, do not bind 
the Rightful Succeſſor. The Doctor could not but be 
ſenſible, that this was an Objection of Importance; and 
therefore to give him his Due, he has taken ſome Pains 


to remove it. And, 


Firſt, (g) He ſays, This AGF of Confirmation of the Fulg- (2) li 


ment againſt the two Spencers (1 Edward III.) was not de- p. 55. 
| | | clared 
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clared void by the 21 Richard II. but repealed ; and therefore 


valid, until repealed. 

Bur this Anſwer will not do the Buſineſs ; for from 
the Paſſage before recited out of the Records of 21 Ri- 
chard II. I do not pretend to inferr the immediate Nulli- 

ty of the 1ſt of Edward III. from the Time of the making 
of it; but only the Invalidity of it, with reſpect to Ri- 
chard 1I.'s Right to declare it void, whenever he pleas'd. 
And therefore it is not material to ſay, he never uſed 
this Power ; for the proper Queſtion 1s, Whether he had 
not a Right to uſe it; which we ſee was plainly confeſs'd 
in open Parliament. The Doctor may remember, I 
chooſe rather to ſay, As of Uſurpers are voidable, than 
goid ; and therefore, tho none of the Acts made by Ed- 
ward III. while his Father was alive, had ever been de- 
clared void; yet it would have been ſtill true, that Ri- 
chard II. had Authority, as King de Jure, to exerciſe that 
Power; which ſufficiently ſhews the Difference between 
a King de Facto and a King de Jure. 5 

Secondly, The Doctor urges, that the 21 Richard II. 

was repealed by the 1 Henry IV. To which Anſwer the 
Learned Biſhop Stilling fleet, ſome while ſince, was con- 
— gry tented to make the following Reply. (5) The Parlia- 
cerning the ment of 21 Richard II. was not, ſays he, legally repealed ; 
2 p. 83. for Richard II. was alive, and in Priſon, when Henry IV. 
veeßealed the Parliament of 21 Richard II. And befides this, 
1 Henry IV. was declared void by the 1 Edward IV. 
i Rot. Parl, For in that Parliament, (i) it is ordained, and declared, and 
Edv. 4. eſtabliſhed, that all Statutes, Acts, and Ordinances heretofore 

made, in and for the Hurt, Deſtruftion of the Right and Title 
the late King Richard, and againſt his Royal Dignity and 
overnance, &c. ſhall be void, *. be taken, holden, and repu- 
ted void, and for nought, adnulled, repealed, revoked, and of no 
Force, Value, er Effect. Now certainly it cannot be denied, 
but the Repealing of the whole Parliament of the 21 
Richard II, and that during the Time of his Impriſon- 
ment, was an Act againſt his Right, Title, Royal Dignity, 
and Governance; and conſequently it is adnulled by the 

Words of the Record now recited. | 
I rrocetp now to put the Doctor in mind of ſome o- 
ther Declarations in Parliament, no leſs clear and expref- 
five againſt his Notions of our Conſtitution. It is an evi- 
dent Conſequence, which neceſſarily flows from the Do- 
Qor's 


Crown of England aſſerted, &c. 229 
ctor's Poſitions, that the Dipoſſeſs d King cannot juſtly 
make War upon the Uſurper of his Dominions, for the 
Recovery of them ; that he has no Right to the Alle- 
giance of the Inhabitants of thoſe Countries; and conſe- 
quently, that for them to aſſiſt him in ſuch Attempts, is 
downright Rebellion ; and renders them obnoxious to the 
Pains and Penalties of it. But the direct Contrary is aſ- 
ſerted in the Records of Parliament, which I humbly re- 
commend to the Doctor's Conſideration, in the enſuing 
Paſſages. | 

Wren Richard Duke of York had been attainted by 
Henry VI. at Coventry; the Parliament Roll (&) ſays, () Rot Part 
That the ſaid Noble Prince Richard Duke of York, uſing the wat 
Benefice of the Law of Nature, and ſufficiently accompanied 
for his Defence and Recovery of his Right to the Crown of 
this Realm, came thereunto, not then having any Lord therein 
above him, but Gop ; and in the Time of a Parliament holden 
by the ſaid Henry, late called King Henry VI, the 6th Day 
of October, the 39th Tear of his ſaid Uſurped Reign; in- 
tended to uſe his Right, and to enter into the Exerc. of the 
Royal Power, &c. as it was Lawful, and according to Law, 
Reaſon, and Juſtice for him ſo to do. And thereupon ſhew'd, 
open d, declared, and proved his Right and Title indefeaſible, 
whereunto it could not be anſwer d, &c. And in the ſame 
Roll, (Sect. 10.) it is affirm'd, That the Commons having 
evident Knowledge, that King Edward IV. was in Right, 
from the Death of his Father, very juſt King of the Realm of 
England; and on the 4th Day of March in lawful Poſſeſ- 
ſion of the ſame ; did deſire it might be enacted, That the Taking 
of Poſſeſſion, and Entree into.the Exerciſe of the Royal Eſtate, 

Dignite, Reign, and Governance of the ſaid Realme of England, 
and Lordſhip of Ireland, of our ſaid Sovereign Liege Lord 
King Edward IV. the ſeid 4th Day of March, and the 
Amotion of the ſaid Henry, late called King Henry VI. from 
the Exerciſe, Occupation, Uſurpation, Intruſtn, Reien, and 
Governance of the ſame, done by our ſeid Sovereign, and Liege 
Lord King Edward IV, the ſeil 4th Day of March, was, 
and is rightwiſe, lawful, and according to the Laws, and Cu- 
ſtoms of the ſaid Realm; and ſo ought to be taken, holden, re- 
puted, and accepted. And a little after, (Se. 32.) it is far- 
ther added; Where certain Perſons of evil, riotous, and ſedi- 
tious Diſpoſition, joyed in Rumour, and rebellious Novelrys, ad- 
bering to Henry IV, late in Deed, and not of Right King of 
Nun England, 


Vn no more than Kings in Deed, yet he ( Rot. Par 
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England, after his unrighteous, unlawful, and deteſtable Uſur- 


pation, and Intruſion, againſt his Faith, and Ligeance, upon | 
King Richard 11. his (1) righteous, true, and natural Liege 
Lord, tirannouſly murdered, with great Cruelte, and horrible 
Violence, in an outragious heady Fury, the Right Noble, and 
Worthy Lords John Mountague late Earl of Salisbury, and 
Thomas late Lord Le Deſpenſer, and other true Subjects, and 
Liege Men of the ſaid King Richard, after his Deceaſe, con- 
tinumg their Faith, and Ligeance, according to their Duty to 
Gop, and to the Laws, and Cuſtoms of the Realm of Eng- 
land, to Edmund Mortimer, then Earl of March, nezt 
Heir of Blood of the ſame King Richard, and in Right af 
ter his Deceaſe to have ſucceeded as True, and Righteous 
King, &c. And whereas r was given againſt them 
in a 1m Parliament, &c; it is ordeined, that the ſeid 
Judgment be annulled and void. And to the fame purpoſe 
15 this, which follows: (m) The Petition of Thomas Lum- 
ley Knt. Cofin and Heir to Rauf Lumley Nut. &c. ſhew- 
eth, That where the ſaid Rauf and other were cruelly murdered 
and ſlain by Henry IV, late in Deed, and not of Right King 


ef England, for the true Faith, Duty, and Ligeance, that they 


re to the Right Noble Prince King Richard II. in his Days, 
and after bis Deceaſe, unto Edmund Mortimer Earl of 
March, next Heir to the ſeid King Richard, &c. and that 


in a Parliament holden the ad Tear of the ſeid Uſurped 


Reign, &c. a Judgment of Treaſon was given againſt the ſeid 
Rauf, &c. adde 7 jſe it your Highneſs - 2 - 
enact᷑ the ſeid Judgment to be void, &c. Which was done 
accordingly ; that Petition being read in open Parlia- 
ment, and by the Aſſent of the Lords and Commons ap- 
proved of by the King. | 5 

I a perſuaded, had the Doctor taken Notice of theſe 
Paſſages in our Records, (for he muſt allow me to believe, 
they eſcaped his Obſervation) he had entertain d diffe- 
rent Thoughts of our Conſtitution from thoſe, which he 
has been pleas d to publiſh ; and yet a Perſon but mode- 
rately skilled in our Laws, will be able to make many 
Collections from them to the ſame purpoſe. e 


(1) From whence it appears, how true doth not pretend, that his Anceſtors 
it is, what the Doftor has affrmed, That were Kings of Right, whilſt the Three 
altho' Edzard IV. called the Three Hin- Henrys were Kings in Deed. View, p. 52. 

i 1 Edw. 4. Sect. 37. 


Ir 
＋ 
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Ix is a Maxim of the Law of England, (n) That the 
King cannot be in a worſe Condition than a Private Subjeft ; 


that is, it cannot be ſuppoſed, that the Law has taken leſs 


Care of his Rights, than of thoſe of his Subjects: Now 
in the Caſe of Private Men nothing is more remarkable, 
than the great Concern of our Laws, to ſecure their Pro- 
perties, and to procure them Juſtice and Satisfaction, 
when they are wronged; and therefore there is not a 
more eſtabliſhed Rule in Judicial Proceedings, than this, 
that the Law favoureth Right, even before Poſſeſſion ; upon 
which a (o) Gentleman of eminent Knowledge in his Pro- 
feſſion, has left us the following Comment. When two are 
in an Houſe or other Tenements, and one lays claim by one Ti- 
tle, the other by another Title ; the (p) Law adjudgeth him 
in Poſſeſſion, that hath a Right to the Tenements. We are in 
uſtice therefore bound to believe, according to the Rule 
fore mention d, that the King's Rights are at leaſt as ſa- 
cred in the Eye of the Law, as the Properties of Subjects; 
and conſequently, that the Law cannot poſſibly coun- 
tenance the Doctor's Poſitions, which manifeſtly favour 
Wrong againſt Right. - 10h 
Ons would think, if the Doctor's Notions were at 
any time in Eſteem, we ſhould meet with ſome Proofs of 
it in Henry VI, and Edward IV.'s Reigns, when Subjects 
had moſt occaſion to make uſe of them in thoſe frequent 
Turns and Revolutions of Affairs; yet nothing to this 
purpoſe has he been hitherto able to produce, from the 
Hiſtories of thoſe Times; but I think I may fay, we 
have good Evidence to ſhew, that they were {lighted and 
condemn d even by Kings de Facto themſelves, and their 


Parties. When Henry VI. recover'd Poſſeſſion of the 


Kingdom, he treated thoſe that had adhered to Ed- 
ward IV. as Traitors and Rebels; he reverſed all the 
Acts of that Prince, as illegal, and of no Authority; 
and whenever he had occaſion to mention him, it is in no 
better Terms, than thoſe of Traitor and Uſurper ; (q) he 
ſtyles him his Great Rebel, who had lately poſſeſſed the Crown 
and Regal Dignity by Vſurpation, and was only de Facto and 


( Tear-Books, 4 Edw. 4. Term.Paſch, Juſtice Hale applies this Rule to the Caſe 
4 and 9 Edw. 4. 2. Term. Paſch. of King de jure and de Facto. See 
(e) Sir Hen. Finch on Law. B. 1. c. 3. fore, p. 222. 
b. 29, 5. (9) Rymer. Acta Publica. Tom. 11. 
(p) 4 is obſervable, that my Lord Chief p. 680, 696, 705, 706. 


not 


231 


1 1 " WE * — 3 


8 * — 
- ror 


232 The Hereditary Right of the 


00 Bot Pal. not de Jure King. And (r) in the iſt of Henry VII. it 
1 Hen.77 js declared in Parliament, that Henry VI. had been at- 
tainted of High-Treaſon, contrary to due Allegiance. Then 
it ſeems Edward IV, even whilſt he was upon the 
Throne, owed Allegiance to Henry VI. when he was 
out of it; a Doctrine utterly inconſiſtent with what 
the Doctor teaches us. Let us now ſee, whether it 
may be diſcover' d, from the Behaviour or Writings 
of any of the Friends and Adherents to Hemy VI, that 
they were influenced by ſuch Principles, as the Do- 
ctor commends. And I ſhall particularly take Notice of 
Sir John Forteſcue, and Dr. Morton, afterwards Archbiſhop 
of Canterbury, Lord Chancellor, and Cardinal; Men emi- 
nent in their Generations, for their Wiſdom, and Know- 
ledge of our Conſtitution. | 
S1r John Forteſcue was Lord Chief Juſtice of England, 
under Henry VI, when that Prince was driven from his 
Throne by Edward IV; but no ſooner did that Calami- 
ty befall his Maſter, and the fatal Battle of Towton-Field 
$) & Jon (in which Sir John was (5) preſent) had fixed the Crown 
ih on Edward's Head, but he retired out of England with 
; 7 rake the Deprived Queen, and the Unfortunate Prince her 
Henry 6. in Son. In this voluntary Exile from his Native Countr 
the Baile he continued ſeveral Years, with ſo little Senſe of his 
Field. Fide Duty to Edward, though now King de Fafo, that he not 
- "peg only ſcorn'd to make any Application to him for his Par- 
1 don and Favour, but by Seditious Writings againſt his 
Title, he made it his Buſineſs to animate thoſe, that 
were diſaffected to him. Afterwards indeed he was 
contented to make his Submiſſion; and his humble Pe- 
(1) Rot. Parl. tition is to be met with in the (t) Records of Parliament; 
13 £9%-4- but he could never be brought to this Compliance, till 
Henry VI. and his Son were both dead; and conſequent- 
ly the Houſe of Lancaſter entirely extinguiſhed. - 
W a aT now can be pleaded in Defence of this great 
Man? A Perſon ſo eminently skill'd in the Laws of 
his Country, could not certainly be ignorant of the Eng- 
lh Conſtitution. If, as the Doctor affirms, he was 
bound by it to pay his Allegiance to the King de Facto; 
ſurely King Edward was the only Perſon, that could lay 
Claim to it on that Account; for he alone was in Pol- 
ſeſſion. Shall we ſay then, that he was guilty of Rebel- 


lion, 
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lion, in Oppoſing his Lawful Prince, and not making an 
early Submiſſion to him? I am afraid the Doctor will 
not readily approve of this Sentence ; becauſe I find him 


(u) citing him with great Reverence, as an Author of («) Dr. Hig- 


Conſequence to his Cauſe ; and yet I know not how we d 
ſhall be able to acquit him, when we have thorowly con- 
ſider d all the particular Circumſtances of his Behaviour; 
and our whole Charge againſt him is fully laid before the 
Reader. In the mean time, Iwill be bold to fay, All- 
giance he did indiſpenſably owe to one King or other, ei- 
ther to Edward in Pofleffion, or to Henry that was 
out of Poſſeſſion; for no Natural-born Engliſhman can 
put himſelf out of the Condition of a Subject; or dif- 
ſolve thoſe Obligations of Duty and Obedience, which 
commence together with his Life: If it were ſo, Sub- 
jets might quit their Country, and transferr their Alle- 
giance to what Prince they pleaſed, according to the Exi- 
gencies of Times, and their particular Humours and In- 
clinations; but the Laws of England will allow of no 


ſuch Liberty; and therefore when Dr. (z) Story pleaded (x) Can- 


den's Annals 


(upon an Indictment of High Treaſon in Queen Eliza- © 


beth's Reign) that the Judges hal no Power over him; for 
that he was a ſworn Subject to the King of Spain; he was 
condemn'd according to the ordinary Form of Nihil dicit ; be- 
cauſe no Man can ſhake off bis Country, wherein he was born ; 
nor abjure his Native Soil or Prince at Pleaſure ; and ſo he 
49 8 as a Traitor. It is not therefore to be doubted of, 

ut Sir Jobn Forteſcue was ſenſible, he was ſtill under the 
Obligations of an 2 Subject; and ſince it is cer- 
tain, he followed the Fortune of Henry VI, and adhered 
to his Intereſt; it is to be preſumed, he believed, that he was 
the only Rightful and Lawful King, though forced from 
his Throne; and not Edward, who was in full Poſſeſſion 
of it. | 

We have the ſame Account in our Hiftories given us 


zabeth, B. 2. 


— . . oy 1 


— — — 


of Dr. Morton; He was a Man (ſays () an eminent Au- ©) & Tho- 


thor) of great natural Wit, wery well learned, and honoura- 


ble in Behaviour. He had been faſt upon the Part of King hard 2. 


Henry VI, while that Part was in Wealth ; and nathleſſe left 
it not, nor forſook it in Noe; but fled the Realm with the 
Oueen and the Prince, while King Edward had the Kin 
in Prifen ; and never return'd home, but to the Field; which 
Ooo | being 
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being irrecoverably loſt, King Edward did not only (z) offer 
him his Pardon, but invited and woed kim unto his Ser- 


vice, Kc, 

W nar Apology now can be made for theſe Gentle- 
men ? Their Friends, it is true, think it an honourable 
Part in them, to preſerve their Fidelity to their Prince 
and Benefactor, amidſt his Misfortunes ; but what then 
will become of our Conſtitution? That, ſays the Doctor, 
cancels all Obligations to Gratitude; requires them to 
deſert a ſinking and hopeleſs Cauſe, and demands their 
Allegiance for his greateſt Enemy, who, in their Opi- 
nion, fills his Throne by Violence and Injuſtice. Thus 


we fee, two of the moſt conſiderable Friends to Hen- 


ry VI, whoſe beſt Title has been hitherto ſuppoſed to be 


bis Poſſeſſion of the Crown, perſever'd in their Loyalty to 


him for near ten Years, though he was a Priſoner moſt 
of that Time, without the leaſt Hopes of ever mending 
his Condition. Is this a Sign, that the Doctor's Princi- 


ples were underſtood in thoſe Days, when of all others, 


he would perſuade us they moſt flouriſhed ? But Sir John 
Forteſcue has yet more to anſwer for ; he did not onl 

withdraw from h1s Country, and refuſe to ſubmit to the 
Poſſeſſor of it; but (a) accepted of the Title of Chancellor 
of England, though granted him by a Depoſed Ring; and 
which is ſtil] worſe, by his Writings he openly aſſerted 
the Right of Henry VI, and the Unlawfulneſs of obey- 
ing Edward IV. We have ſtil] extant, in the (b) Cotton 
Library, his Defence of the Houſe of Lancaſter againſt that 
of York, in which he labours to prove, by ſundry Ar- 
guments, that the ſole Right to the Crown of England, 
as well by Lineal Deſcent, as by the Reſignations of the 
Houſe of York, was then entirely in King Henry: He 
pretended that (c) Philippa (from whom the Families of 


(z) Dr. Morton had been attaint- paration on account of the Oaths, p. 21, 
ed in the Beginning of King Edward's 22, 26.) having ſeen this Piece of Sir 
Keign ; but did not petition for bis Pardon John Forteſcue's in Defence of the Hou fe 
till the 12th, Vide Rot. Parl. 1 Edw. 4. of Lancaſter, has been pleaſed to give it 
& 12 Edw. 4. ſ. 27. Jo much Gedit, as to believe what he 

(a) Air. Selden's Preface to Sw John concerning Philippa's legitimacy. But 
Forteſcue, de. laudibus Legum Angliz. the ſame Amhor having confuted that Sto- 
Dr. Higden's View of the Conſtituion, ry, at large, afternards, in bis Defence 
"y Ge of the Houſe of York, (hich J am well 

(b) Bibl. Cotton. Otho. B. 1. _ Aſſured his quid had alſo in his Hand:) 

O. The Learned Biſhop Stillingfleet, wiſh he had . ugh fit to have acquainted 
(in bis Uracaſonablencſs of a New Se- the World with bis Miſtale. 


Mori imer 


Crown of England aſſerted, &c. 


Mortimer and York derived their Claim to the Crown ) 
was not owned by the Duke of Clarence for his Daugh- 
ter; that by the Law of England the Crown cannot de- 


ſcend to a (d) Woman; and laſtly, he beſtows no better 


Appellation upon King Edward, than that of UVſurper ; 
and expreſly declares, he held the Crown no otherwiſe, 
than by Violence and Injuſtice. Can better Arguments 
be defired than theſe, that Sir John Forteſcue did not ap- 
prove of the Doctor's Notion ? For would any Man take 
the Pains to prove, that a Prince out of the Throne is 
his only Lawtul Sovereign, who yet is perſuaded, that 
Allegiance is wholly due to a King de Facfo? Beſides, 
his Book in Praiſe of the Laws of England, was drawn 


up in the Time of his Exile, entirely for the Uſe and 


Service of the young Prince, eldeſt and only Son to Hen- 
ry VI, that he might be timely inſtructed in the Laws of 
his Country, of. which he looked upon him as the only 
Rightful Inheritor, after his Father's Deceaſe. For this 
Reaſon we find him addreſſing himſelf frequently to that 
young Prince in the moſt reſpectſul Language, as to the 
Heir Apparent of the Crown ; You, ſays he, moſt (e) re- 
nowned, (F) divine Prince, (g) who in time are to govern the 


Kingdom of England.... (b) I conjure you again and again, 


that you learn the Laws of your Father's Kingdom, to whom 
you ,are to ſucceed ; with ſeveral other Paſſages to this 
Purpoſe. Now it is impoſſible to conceive, that the 
Author of theſe Expreſſions could intend them for any 
other Purpoſe, than as Compliments to a Prince entitled 
to the Inheritance of the Crown by the Laws of Eng- 
lan: For upon what other Account could he tell 
him, he ſhould one Day govern England, and ſucceed his 


(d) For which, among others, he gives argentum Sacris unftis manibus Regum 


this extraordinary Reaſon, viz. becauſe a Angliz in die Paſchæ Divinorum Tem- 


ueen is not qualified by the Form of 
jus her, 724 5 her Coronation, to 
eure the Diſeaſe called the King's Evil. 
His Argument being remarkable upon this 
Occaſion, it may be ſome Entertainment 10 
the Reader's Crioſity to have a View of it. 
Item Regibus Angliz Regall ipſo officio 
plura incumbunt, quz naturæ muliebri 
adverſantur. ------ Reges Angliz in ip- 
fa Unctione ſui talem cee lttùs ” 
tiam infuſam recipiunt, quod per tactum 
manuum ſuarum unctarum Infectos mor- 
bo quodam, qui vulgo Regius morbus 
appellatur, mundant & curant, qui alias 
dicuntur incurabiles. Item aurum & 


pore (quemadmodum Reges Angliæ an- 
nuatim facere ſolent) —— devotè & 
oblatum, Spaſmaticos & Caducos cu- 
rant; quemadmodum per annulos ex 
dicto auro ſeu argento factos, & digitiy 
hujuſmodi morbidorum impoſitos, mul- 
tis in mundi partibus crebro uſu exper- 


tum eſt. Quæ gratia Reginis non con- 


fertur, cum ipſz in manibus non ungan- 
ee Leg. Aug. e. 
e) Forteſcue de Land. . - £,9- 
C1 _ c. 21, ron 
) Ibid. c. 4. 
(b) Ibid. e. 1 


Fat her 
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Father in his Kingdom? Unlets we are to fuppoſe, Sir John 
ſpoke all this Prophetically, as an Event which ſhould 
certainly come to paſs, without any Regard: to his pre- 
ſent Right. I conclude therefore, that nothing can be 
more evident, than the Contrariety between this Gen- 
tleman's Notions of our Conſtitution, and the Doctor's. 
Sir John Forteſcue thinks it his Duty to adhere to a De- 
poſed King againſt the Poſſeſſor of his Throne: He aſ- 
ferts his Right in the Field with his Sword; in his Re- 
tirement, with his Pen ; and interprets the Laws of his 
Country (in which his Learning has been always highly 
eſteem'd) for a King de Jure againſt a King de Facto. To 
this let me add, That when he made his Peace with 
ing Edward, he retracted all that he had written againſt 
his Title; and aſſerted his Right with the ſame Zeal 
and Vehemency, that he had, before, King Henry VI.'s; 
(1) Preface io for which he is highly commended by (i) my Lord Chief 
i Hrs” the Juſtice Coke, as an Inſtance of his great Sincerity and 
Reports, Love for Truth. Now a properer Occafion than this 
could not be offer'd him, of acknowledging his former 
Error in paying Allegiance to a King out of Poſſeſſon; and 
at the ſame time, he could not in Juſtice decline the 
Opportunity of vindicating the Authority of Kings de 
Fadlo, were there any Foundation in Law for ſuch an 
| Aﬀertion, or had he been perſuaded of the Reaſonable- 
neſs of it. But to our great Surprize, we find nothing 
| in his Retractation to this Purpoſe ; it is ſtill extant, and 
(i) Bib1.Cot- may be peruſed, by thoſe that are curious, in the (k) Cor- 
R 1. This ton Library ; but whoever gives himſelf the Trouble, 

ration will be ſenſible, that the whole Defign of that Book is 
— Ronefne 3: th prove the Right of Edward IV, from his Lineal De- 


mentioned in 


% Lend, ſcent from the Duke of Clarence, and Nearneſs of Blood to 


«xp Richard II, without any regard to his Poſſeſſion. 


THrxxe. is one Thing more, that muſt not be forgot- 
ten in this Place, though I had before Occaſion to take 
Notice of it; and that is the remarkable Opinion of the 
Judges, together with Sir Jefry Palmer, Sir Heneage Finch, 
Sir Edward Turner, and Mr. Wadham Wyndham, upon 
the Tryal of the Regicides. It was reſolved by them, 
that the. Indictment for the King's Murder ſhould con- 
clude, Contra pacem nuper Domini Regis, Coron. & Dignitat. 
ſuas, necnon contra pacem Domini Regis nunc, Coron. & Dig- 
nitat. ſuas, And they likewiſe agreed, that though King 
: j Charles 


Crown of England aſſerted, &c. 
Charles II. was de FaQto kept out of the Exerciſe of the 
Kingly Office by Traitors and Rebels, yet he was King both de 
Facto and de Jure. This Account is given by Sir John 
Kelyng in his Reports [p. 11, 15. ] publiſh'd with the Al 
lowance and Approbation of my Lord Chief Juſtice Holt, Mr. 
2 Powell, Sir Littleton Powys, and Sir Henry Gould. 

ere I think we have a different Notion of a King de 
Facto, from what the Doctor would teach us; and it is 
evident from it, that neither the Title of King, nor the 
Allegiance of Subjects, is upon any Account due to an 
Uſurper. 
Tuus I have preſented to the Reader's View ſome 
Paſſages taken from our Laws, and certain Teſtimonies 
alſo of ancient Lawyers, which clearly prove againſt 
Dr. Higden, that Kings de Facto were never confider'd in 
our Conſtitution, as Juſt and Legal Proprietors of the 
Kingdoms they poſſeſſed. 
Tue Doctor having now executed his Original De- 
ſign, had nothing elſe to do, but to take his Repoſe, and 
reflect with Pleaſure upon his Performance: But ſuch is 
his Goodneſs, tho he had entirely ſatisfy'd himſelf, and 
needed no Supply of Reaſons to quiet his own Con- 


ſcience, he was however willing to add ſome freſh Ob- 


ſervations for the ſake of his Readers. Upon ſo good an 
Account he will now undertake to prove, that the Holy 
Scriptures ſpeak conformably to the Laws of our Coun- 
try, and highly approve of his Engliſb Conſtitution. Now, 
tho' I cannot abſolutely concurr with him in this Aſſer- 
tion; yet ſo far J am ready to agree, that his Doctrine 
is molt certainly to be found in Scripture, and did emi- 
nent Service in two conſiderable Inſtances; for this was 


Shimei's (I) Plea, when he curſed David; The Lord bath (0) 2 Sam, 
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deliver'd the Kingdom into the Hand of Abſalom thy Son; n 


that is, Abſalom is now in full Poſſeſſfion of thy Throne, 
and conſequently God has rejected and depos'd thee. 
Here we have a clear Proof of the ancient Authority of 

the Doctor's Principle, which his Adverſaries will never 
pretend to wreft from him. The other is that of 
n) Huſhai, who being reproach'd by Abſalom for leaving 


(m) Ibid, 


David his Friend, juſtifies his Deſertion by the ſame Rea. 


| fon ; Nay but whom the Lord, and this People, ani all the Men 
of Iſrael chooſe, His will I be, and with Him will I abide, 
By this honeſt Infinuation Huſbai was immediately admit- 

Ppp ted 


* 
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ted into Abſalom's Council; that deluded Prince could 
not ſuſpect the Fidelity of a Man, who came into his 
Intereſt upon ſo pious and religious a Motivs; ; and the 
Doctor knows the Event. 

Bur the Doctor will not allow, that Huſhai err KY in his 


Principle; for he is confident, that Gop has always re- 


quir'd Obedience, as an indiſpenſable Duty, to thoſe 
who were in Power ; and that the Scriptures furniſh us 


with many Inſtances to that purpoſe. And, 


Firſt, He tells (n) us, That the Jews lived in Subjection 
to the Midianites, the Moabites, and other neighbouring Na- 
tions, when they were ſubdued by them, Now what real 
Advantage the Doctor can derive from hence, is a Que- 
ſtion: Can any one doubt, but Submiſſion may be 
Jawful even to unjuſt Conquerors, when once they have 


acquird a full Power and Dominion over a N and 
when Reſiſtance is utterly vain and impracticable? But 


Submiſſion is one thing, and a Recognition of their Right 
another: And the latter may be often unlawful, when 
the firſt is manifeſtly lawful. Thus the Cavaliers ſubmit- 
ted to Oliver Cromwell ; they pay'd Taxes to him ; and 
endured his Tyranny and Oppreſſions; becauſe they ſaw 
no other Remedy : But ſurely they did not acknow- 
ledge the Lawfulneſs of his Government, nor own he 
had a Title to their Allegiance. For the ſame Reaſon, 
why might not the Fews live in Subjectian to the Mid ia- 
nites and Moabites? Were they not ſubdued by them ? 
Is not this confeſsd by the Doctor? Was it then ne- 
ceſſary they ſhould die, rather than part with their Li- 
berty ? Or will he at laſt be ſo gracious, as to allow 
Captives to compound for their Lives, by entring into a 


State of Servitude ? 


Secondly, Admitting the Midianites and Moabites were 
unjuſt Aggreſſors, and reduc'd the Jem under their Obe- 
dience by a cauſleſs War, (which the Doctor will not 
be able to prove) it might however be lawful for the 
Jews, not only to live in Subjection, but alſo to pay an 
entire Obedience to them, as their Rightful Governors: 
For poſſibly they were at their own Diſpoſal, and might 
give up their Rights and Liberties, as they ſaw occaſion; 
and then it was reaſonable, they ſhould do ſo in thoſe 
Extremities, when the Advantage would be very con- 
ſiderable to themſelves, and no Injury thereby done to 

ano- 
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another. Or elſe it may be ſuppos'd, that their Prince 
Or Ruler being 1 in the ſame il] Cee with them- 
ſelves, joins with them in this Surrender and Dedition; 
and then the Subjects are ſufficiently juſtify d by the Con- 


ſent of their Sovereign. But had the Matter been other- 


wiſe; had the conquer d King of the Jews refus d to 
give up his Right, and Go p's Authority no way ex- 
preſly Ln in the Caſe ; ; would it then have been 
lawful for the Fews to have made a Compliment of their 
Allegiance to the Midianites and Moabites againſt the Will 
of their Prince ? This 1s the Queſtion, to which the 
Doctor's Adverfaries deſire Satisfaction; but this, it is 
to be fear'd, they will never obtain. For let the Boctor 
ſtate the Fact, as he pleaſes; let it be granted, that the 
Jews did actually transferr their Obedience to thoſe Na- 
tions, without the Leave of their Rightful Sovereign ; 
how does it appear, that this was an honeſt and lawful 
Action? Does the Scripture expreſly aſſure us, it was 
ſo? No, that is not pretended : How can we know 
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it then? Why, the Doctor tells (o) us, that nothing () Vie; 
appears in Scripture to the contrary : That is, whenever . . 


an Action is not condemn'd by the Holy Scriptures, we 
are at liberty to think it Legal and Imitable. Thus it 
is allowable to put a Trick upon a Father, and defraud 
 a»Brother, as Jacob did to Iſaac and Eſau; and thus we 
may tell a Lye upon a Motive of Compaſſion, as the 
Egyptian Midwives did to Pharach ; becauſe the Seri- 
ptures do not paſs any Cenſures upon i thoſe Facts: And 
undoubtedly, for the ſame good Reaſons the Doctor's 
Readers may honeſtly ſuffer themſelves to be impos'd 
on by him ; for ſurely it cannot be a Sin to be cheated; 
if 1t be none to cheat. 
W 1 ar has been ſaid in Defence of the Jews, for their 
peaceable Behaviour under the Moabites and Midianites, 
will ſerve as well. to juſtify their Obedience to the Eg y- 
ptians, and other Conquerors, without the Aſſiſtance of 
the Doctor's Principle. But in the particular Caſe of 
their Subjection to the Kings of Babylon, we have ſome- 
thing farther to urge in hes behalf; and that is, the ex- 
preſs Command of Almighty G op, by Virtue of which 


they, were oblig'd (p) to bring. how: Necks under the Yoke. ( p) enn 
of thoſe Princes, and ſerve them and their People: For i 13. 


unleſs we will diſpute Gos Supreme! Dominion and 
Authority 


p — . r CT, TT 7. T7 _ 
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Authority over the World, we muſt allow his Nomina- 
tion alone to be ſufficient to convey a Right to Princes, 
and render their Acquiſitions lawful. Now we muſt do 
the Doctor the Juſtice to own, he does not call in que- 
ſtion Gop's Prerogative to diſpoſe of Kingdoms in this 
manner; but he ſeems to deny, that the ems could be 
influenced by that Confideration, under the Babyloniſp 
Captivity. For, e [29 

1. HE ſays the Jews had fubmitted to the King of 
| Babylon before G ov had commanded them to do ſo; 
which was not till Zedekiah's Reign. But ſurely the Pro- 
phet Jeremy had given the Jews publick Notice, in the 
fourth Year of Fehoiakim, (q) that Go p would deliver 
them up to the King of Babylon, and had condemn'd 
them to a State of Servitude for Seventy Years. . Now 
this Declaration alone, though it had never been ſecond- 
ed by any expreſs Injunction of Obedience, was a ſuffi- 
cient Admonition to the Fews, that it would be beſt for 
them to live peaceably and quietly under their new Ma- 
ſters; for to refiſt, upon a full Aſſurance of doing it 
without Succeſs, (which Gop had before-hand warn'd 
them, would be their Fate) muſt have been the Height 
of Folly and Madneſs. Again, the Commiſſion, by 
Virtue of which the Prophet ſpake to Zedekiah, to bring 
his Neck under the Yoke of the King of Babylon, was 
given (r) in the Beginning of the Reign of Fehoiakim ; 
and was then openly notify'd by the Bonds and Tokes, 
which Jeremiah was commanded to put upon his Neck. 

So that the Jews had early Notice, before Zedekiah's 
Reign, that it was Go v's Pleaſure, they ſhould prepare 
their Necks for the Babyloniſh Yoke, and arm themſelves 
with Patience for a long Captivity. | 

Bo r after all, though the Fews had indeed made an 
outward Profeſfion of Obedience to Nebnchadnezzar ; tho“ 
two of their Kings, with all their principal Subjects, 
were his Priſoners in Babylon, and found it neceflary to 
behave themſelves there with all external Signs of Hu- 
mility and Obſervance ; though Zedebiah (s) govern'd Ju- 
dab and Jermſalem, as an Afſyian Province, only by Vir- 
tue of a Commiſſion from the Conqueror, to whom he 
had ſworn Allegtance; yet the great Searcher of Hearts 
knew, that this their pretended Submiſſion was altoge- 
ther feign d and hypocritical ; and that * only wait- 
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ed for an Opportunity to ſhake off the Yoke, which 
they were reſolv'd never to bear, notwithſtanding their 
publick Engagements to the contrary. This was the 
Reaſon of the many Meſſages, which Go ſent by Je- 
remiah to the Jews, requiring them to ſerve the King of 
Babylon, and threatning to abandon them entirely to the 
Mercy of their Enemies, if they departed from their 
Obedience to him. From whence it is evident, that how 
dutiful ſoever their Language and Addreſſes might be, 
nothing but Sedition and a Revolt was in their Hearts, 
which would unavoidably end in their utter Deſtruction. 
So that the utmoſt Uſe that can poſſibly be made of this 
Caſe of the Fews, is no more than this; That whenever a 
Conquer'd People are in the ſame Circumſtances, in which 
the Jews then were; when their Kings are bound in Chains, 
and their Nobles with Fetters of Iron ; and the remaining 
Heirs of the Kingdom have openly renounced all Pre- 


tences to it, by the moſt Sacred Obligations: In a word, 


when all Efforts for their Liberty ſeem evidently vain 
and ineffectual to common Senſe ; and the Voice of 
Go o has beſides declar d, that Reſiſtance ſhould be their 
Ruin; it is then not only lawful to be quiet and peace- 
able, but a manifeſt Indication of Diſtraction to be o- 
therwiſe. And now, if the Doctor can draw an exact 
Parallel to this Caſe, from any Revolutions within his 
Memory, let him make the beſt of it. 

Fxom the Old Teſtament we muſt now wait upon 
the Doctor to the New, to which he aſſures us his Do- 


* 
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arine is alſo agreeable ; as appears, ſays (t) he, from our ( View 
Saviour's Reſolution of the Caſe, that was put to him, whether * 7 


it was lawful to pay Tribute to Cæſar, or not. He bid them 
fhew him the Tribute- Money ; and only asked them, whoſe 


Image and Super ſcription it was, (i. e. who is in Poſſeſſion of 


the Government?) and when they anſwer'd him, Czlar's ; be 
immediately determines, Render therefore to Cæſar the Things 
that are Czlar's, Mc. 

N o w here, I muſt confeſs, I am extremely at a Loſs ; 
and after my beſt Endeavours to diſcover by what pro- 
found Politicks the Doctor was induc'd to think this Ar- 

t for his Service, I am forced to give over my 
Enquiries, without any Proſpe& of Satisfaction. Has 
the Doctor then found it out at laſt; and is it no longer 
to be doubted, but that whoever has Power enough to 


Qa coin 
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coin Money, is always in full and lawful Poſſeſſion, and 
ought to be look'd upon as Go p's Vicegerent ? Then 

ſurely it will follow, that Oliver Cromwell had a Title to 

the Allegiance of the People of England; for it can ne- 

ver be denied, but he might have ſhew'd his Money to 

the Cavaliers, and ask d them the ſame Queſtion, which 

our Saviour did the Phariſees, whoſe Image and Super- 
ſcription is this? And the Doctor cannot but be ſenſible, 

that he muſt admit of this Conſequence, unleſs he will 

decline the Authority of Grotius, to whom he has mani- 

feſtly appeal 'd for the right Underſtanding of this Place 

(») Votum of Scripture. For Grotius, in the very Place (u) cited 
pro face. by the Doctor, plainly affirms, that his Allegiance was 
due only to the States of Holland and Weſt-Frizeland, and 

not to the States- General; To the former only, ſays he, I am 

ſworn, and not to the latter, to whom the Military Men alone 

tabe Oaths of Obedience: And then he adds, as a Proof, 

that he own'd Subjection only to the States of Holland and 
Weſt-Frizeland, That if any one in our Time had ſhew'd our 

Money, and ask'd, whoſe is this Image? Any Man, both the 

Learned and the Unlearned, would readily have anſwer d; The 

States of Holland's. Thus at length it appears, that our 

late Commonwealth, and even Oliver Cromwell, was no 
Uſurper. - But why then is the Doctor ſo angry with his 
Adverſaries, when they tell him, his Arguments are as 
ſerviceable to that Tyrant, as to any of his Kings de Fa- 

o? Is there any one of their Objections, which he reſents 

4) Ke his With greater Indignation, (æ) than that which reproaches 
- vg * him with defending the Cauſe of Cromwell ? Does not he 
tell them over and over, that Cromwell had not the Supreme 
Power, or Sovereign Authority in England, and that it could 
never be prov d, — his Principles, that the Obedience of the 
Subjects was due to him? How! Is it poſſible that the Do- 

ctor ſhould ſo much forget himſelf? Is it not his avow'd 

OD via, (y) Principle, that the Coining of Money is a certain Mark 
Þ.39. of Sovereignty? That whoever has that Power, ought 
to be obeyd by our Saviour's own expreſs Precept and 


Direction? And is not this a good Proof of Cromwell's 

divine Authority? But the Doctor tells us, our Conſtitu- 

O Defence, tion is a ſacred Thing too; and by that he is very (z) con- 
fident, Cromwell could not be authorized to exerciſe any. manner 
of Power ; for be had not the Regal Title, to which alone by 
our Laws the Royal Office is annex d; and beſides he had * 
| | een 
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been recognized by the States of the Realm. Thus it is, when 
we have to do with acute and judicious Writers ; but 
then it is evident, that our Conſtitution teaches us one Do- 
ctrine, and the Holy Scriptures another: And how can 
it then be true, that they entirely agree in obliging Sub- 
jects to obey thoſe, who are in Poſſeſſion of the Govern- 
ment, which the Doctor expreſly (a) affirms? In a word, 
1f the Power of Coining Money be a ſufficient Token 
of the Divine Commiſſion of the Perſon poſſeſsd of it, 
it will not only rollo, that Oliver Cromwell was a Law- 
ful Governor ; but that we had ſome Hundreds ſuch at 
once in England in King Stephen's Time: For (b) a good 
Author tells us, That in thoſe Days many Caſtles were erect- 


ed in every County by the great Men; and that there were then 


in England as many Kings, or rather Tyrants, as there were 
Lords of Caſtles, every one of them coining their own Money, 
and adminiſtring Juſtice to their teſpective Subjects. 

Uros this Occaſion I would intreat the Reader's 
Pardon, if J detain him a little upon the Subject of 
Cromwell's Authority, which though it has been ſufficient- 
ly confider'd (c) already, yet it may be worth while to 
add ſome other Particulars, to convince the Doctor, that 
as he has managed the Matter, it will be hardly poſſible 
for him to prove Cromwell to have been an Uſurper. His 
firſt Argument is this: 

1. Cromwell had not (ſays (d) the Doctor) the Supreme 
Power, or Sovereign Authority of England, This is very 
ſtrange ! He exerciſed an abſolute Sovereignty ; He was 
courted by all Foreign Nations with Fear and Trembling ; 
and the People of England, without Diſtinction, found 
it neceſſary to endure his Tyranny with Patience and 
Reſignation. The late Tranſactions of theſe twelve Tears 
paſt (ſays a (e) Lawyer of great Authority) had involv d 
ſo many Perſons, that we could ſcarce find a Man, but he had 
need of the King's: Mercy. And another very (f) eminent 
Writer has aſſur d us, That the whole Eſtates of the Crown, 


(a) View, . 89. 8 | 
(b) Caſtella per ſingulas Provincias (e) Introduction, p. 3» & ſeq. 
ſtudio partium crebra ſurrexerant, erant - (d) Defence, p. 106. 


que in Anglia quodammodo tot Reges, (e) The Solicitor-General, afterward: 
vel potids Tyranni, quot Domini Ca- Lord Chancelby Finch, at the Tryal of 
ſtellorum; habentes ſinguli percuſſuram Cook the Regicide. | 
. proprii numiſmatit, & poteſtatem ſubditis, Te late Biſhop of Rocheſter's Ob- 
regio more, dicendi Juris. Will. Neu- ſervations on Sorbiere's Voyage. 
 brigenſ. Rer. Angl. I. 1. c. 22. 
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the Clergy, and moſt of the Nobility and Gentry, and indeed 
well nigh the whole Nation, were then at the Uſurper s Diſpo- 
fal. And (which I would only whiſper in the Doctors 
Far, without defigning it for the Information of the 
Reader) there was not one Non-Furor in all the Time of 
his Government. ; 
(2) Defence, 2. We are told, (g) that Cromwell could not be a Law- 
oP ful Governor, becauſe he had not the Regal Title, to which 
| alone (as the Doctor affirms) by our Laws the Regal Office is 
annez'd. But this is likewiſe a vain Surmiſe; for our 
Hiſtories furniſh us with Inſtances, that the Regal Office 
has been ſometimes lawfully exerciſed, without the Regal 
(b) P. 51. Title; which J before (/) obſerv'd to be the Caſe of 
Maud the Emprels ; and on the other hand, we are cer- 
tain, our Laws have conferred the Title of King, with- 
out annexing to it Sovereign Power. - Thus the eldeſt 
Son of Henry II. was crowned and anointed King of Eng- 
% Theſe land in his Father's Life-time; and yet he remained in 
Aare the Condition of a Subject. (i) King Richard II, when 
Words in his he had determin'd that Robert Earl of Oxford (who alſo was 
way yo Marquis of Dublin, and Duke of Ireland) ſhould be created 
c. 19. King of Ireland, queſtionleſs did not doubt, but that he him- 
ſelf in the mean while poſſeſs'd that Iſland by as good a Title, 
although he was only ſtyled Lord thereof. And when Hen- 
ry VI. had created Henry Beauchamp, Duke of Warwick, 
4) 24-Sel- King of the Iſles of Wight, Guernſey, and Jerſey, (k) it 
dem hid. was never diſputed, but he till retain d the ſupreme Do- 
minion over thoſe Iſlands. | 
(1) Defence, 3. TRE Doctor adds, (1) that Cromwell had never been 
885 recogniz d by the States of the Realm. A Confeſſion, that if 
this had happen d, he would then have been a Lauful 
Monarch. And what is this, but attributing to the 
| Three Eſtates a Power of Depoſing Kings, as hath been 
(») liro- abundantly (m) prov'd already? And after this plain 
eln ibid. Acknowledgment, the Doctor may inveigh againſt Re- 
publican Principles, as long as he pleaſes; but he has 
certainly ſo far ſubjected the Rights of Kings to the Will 
and Diſpoſal of the People, that when once they have 
pronounc'd their Sentence, that they will not have this Man 
reign over them, there is then an End of all his Preten- 
ſions, and in an Inſtant he becomes a Private Perſon. 
Ler not the Doctor be offended, that I apply the 
Name of People to the. States of the Realm; for in their 
higheſt 


Crown of England aſſerted, &c. 


higheſt Capacities they are but the People's Repreſenta- 
tives; and when all is ſaid, the greateſt Peers are but 
the greateſt Subjects: And if they are no more than ſo, 
I wiſh the Doctor would ſhew us, where he finds it in 
our Conſtitution, that the Subjects can transferr their Alle- 
giance whenſoever they think it proper. To bring this 
Matter to a Point, I ſhould be glad to learn from the 
Doctor, whether the Parliament which declared Ri- 
chard 1I.'s Throne vacant, and placed Henry IV. in it, 
were Subjects, or not. The Doctor cannot but be ſenſi- 
ble, that the Power he aſcribes to the States of the Realm, 
will depend upon the Reſolution of this Queſtion ; and: 
therefore it is to be hoped, he will take it into Conſidera- 
tion. | | | 
No w though, the Doctor will find this Opinion of 
his very artfully ſupported in the learned Writings of 
Buchanan, Milton, and Fohnſon ; yet I muſt not conceal 
from him, (if it be not a Preſumption in me, to think 
this is a Secret to him) that the Houſe of Commons of 
1642, may juſtly claim. the Honour of firſt ſetting this 
Doctrine in its true Light, and (which is a Circumſtance 
much to be regarded by the Doctor, and will without 
doubt exceedingly endear that Statute to him) they en- 
deavour to prove it from the eleventh of Henry VII. I 
ſhall ſet down the whole Matter, as I find it in Ruſh- 
worth's (n) Collections, and leave it to the Doctor, to form (©) er 3; 
his Speculations upon 1t. | | OI 
KING Charles I. (o) recommends to his loving Sub- 22 
jets (in order to inform themſelves, what their Duty g «f the 
was to him in thoſe difficult Times) the careful Peruſal =, 
of the Statute of the eleventh of Henry VII, which re- N 
quired their Attendance on the King in his Wars, as an 
indiſpenſable Part of their Allegiance; and at the ſame 
time fo order it, that the ſaid Statute was reprinted by 
itſelf, and diſperſed about the Kingdom. The Houſe of 
Commons finding themſelves concerned to prevent the 
dangerous Operation of that Af of Parliament, ſoon af- 
ter reſolv'd upon a Remonſtrance for their Juſtification, 
and (p) they likewiſe particularly adviſe their Friends, (p) May 26; 
to take great Notice of that Statute, as a proper Rule 
for their Conduct and Behaviour, in the followin 
Words: N | 
| Rrre THAT 
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Tax all Men may the better know their Duty in Mat- 
ters of that Nature, and upon how ſure a Ground they go, 
that follow the Judgment of Parliament for their Guide ; we 
wiſh them judiciouſly to conſider the true Meaning and Ground 
of that Statute, made in the eleventh Year of Henry VII, 
cap. 1. which 1s printed at large at the End of his Majeſty's 
Meſſage of the fourth of May. This Statute provides, that 
none that ſhall attend on the King, and do him true Service, 
ſhall be attainted or forfeit any thing. What was the Scope of 
this Statute? To provide that Men ſhould not ſuffer as Trai- 
tors for ſerving the King in his Wars, according to the Duty 
of their Allegiance * If this had been all, it had been a very 
needleſs and ridiculous, Statute. Was it then intended (as they 
may ſeem to take the Meaning of it to be, that cauſed it to 
be printed after his Majeſty's Meſſage) that they ſhould be 
free from all Crime and Penalty, that ſhould follow the 


King, and ſerve him in War, in any Caſe whatſoever, 


whether it were far, or againſt the Kingdome, and the Laws 
thereof? That cannot be; for that cannot ſtand with the 


Duty of their Allegiance, which in the Beginning of this 


Statute is expreſs'd to be, to ſerve the King for the Time being 
m his Wars, for the Defence of him and the Land ; and there- 
fore if it be againſt the Land, (as it cannot be underſtood to be 
aherwiſe, if it be againſt the Parliament, the Repreſentative Bo- 
dy of the Kingdom) it is a Declining from the Duty of Alle- 
giance, (which this Statute ſuppoſeth may be done) tho' Men 
ſhauld follow the King's Perſon in the War : Otherwiſe there 
had been no need of ſuch a Proviſo in the End of this Statute, 
that none ſhould tale Benefit thereby, that ſhould decline from 
their Allegiance. That therefore which is the principal Verb in this 


Statute, is the ferving the * for the Time being, which can- 


not be meant of a Perkin Warbeck, er any that ſhould call 
himſelf King, but ſuch a one as, whatever his Title might prove, 
either in himſelf or his Anceſtors, ſhould be received and ac- 
knowledged for ſuch by the Kingdom, the Conſent whereof can- 


nat be diſcerned but by Parliament, the Act whereof is the Act of 


the whole Kingdom, by the Perſonal Suffrage of the Peers, and 
the Delegate Conſent of all the Commons of England. 

And Henry VII, a wiſe King, conſidering that what was 
the Caſe of Richard III. his Predeceſſor, might, by Chance of 
Battle, be his own ; that he might at once by ſuch a Statute as 
this, ſatisfy ſuch as had ſerv d his Predeceſſor in his Wars, and 
alſo ſecure thoſe, that ſhould ſerve him, who might otherwiſe fear 


to 
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to ſerve him in the War, leſt by Chance of Battle that might 
happen to him alſo, (if a Duke of York had ſet up a Title a- 
gainſt him) which had happen d to his Predeceſſor ; he procured 
this Statute to be made, that no Man ſhould be accounted a 
Traitor for ſerving the King in his Wars far the Time being; 
that is, which was for the. preſent allowed and received by the 
Parliament in behalf of the Kinzdom:; And, as it is truly ſug- 
geſted in the Preamble of the Statute, it is not agreeable to Rea- 
fon, or Conſcience, that it ſhould be otherwiſe ; ſeeing Men ſhould 
be put upon an Impoſſubility of knowing their Duty, if the Judg- 
ment of the Higheſt Court ſhould nat be a Rule and Guide to 
them. And if the Judgment thereof ſhould be followed, where 
the Queſtion is, Who is King? much more, What is the beſt 
Service of the King and Kingdom? And therefore thoſe that 
ſhall guide themſelves by the Judgment of Parliament, ought, 
whatever happens, to be ſecure and free from all Account and 
Penalties, upon the Grounds and Equity of this very Sta- 
tute. 

AN p to the ſame purpoſe they argue againſt the 

King, and defend this their Expofition of the 11th of 
Henry VII. in a following Remonſtrance, Nov. 2. 1642. 
in theſe Words. 

(q) G oD be thanked, the Caſe is nat now, as it was at the (9) Ruſh- 
Time when this Statute, viz. 11th of Henry VII. was made, Ji“ 
to ſecure his Subjects from that continual Uncertainty and Dan- 

er they were expoſed unto, in reſpect of the different Titles of 
ork and Lancaſter ; the one prevailing one while, and the o- 
ther another time: And therefore by this Statute it was pro- 
vided, that whoſoever ſhould ſerve the King { the Time be- 
ing (whatever his Title may prove) ſhould be free from all 
Crime and Penalty. So that whomſoever the Parliament had 
at that Time received in the behalf of the Kingdom, he muſt un- 
doubtedly have been accounted the King for the Time being ; and 
conſequently the People ſecured in following him, tho another and 
haply a better Title had been ſet up againſt him, (as if there 
had been a True Duke of York living, a better might have been 
ſet up againſt him, Henry VII. than his own:) We ſay then, 
as we ſaid before, if it be againſt Reaſon and Conſcience, that 
Men. ſhould ſuffer, that guide themſelves by the Judgment. of the | 
- higheſt Court, which is alſo the Repreſentative Body of the whole | 
Kingdom; and if in this Statute the Parliament is made Judge 
in the Queſtion, Who is King? much more are they to be Julge 
in the Queſtion, What 1s the beſt Service of the King and King- 


dom ? 
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dom? And they ought to be free from all Crime and Puniſh: 
ment, that follow the Judgment thereof, upon the very Grounds 
and Reaſons. of this Statute, which we do agree, his _ ys 


good Subjects may read with Comfort; becauſe it lays down a 
Ground, which delivers them from Uncertainty in their Obe- 
dience, in the difficulteſt and higheſt Caſes whatſoever. 

Fr O theſe Extracts the following Remarks will be 
obvious to the Reader. 1. That the preſent Conftru- 
ion of the 11th of Henry VII, fo often appealed to, and 
ſo much inſiſted upon by many eminent Writers ſoon af- 


ter the Revolution, and now again lately by Dr. Hig- 
den, was of old urged, maintained, and publiſhed as Law, 


by that Parliament, which took up Arms againſt the King. 


I will not ſay, they were the firſt, that ever expounded this 
| Statute in favour of Kings de Facto; for I think my Lord 


Bacon had before deliver'd his Opinion to that purpoſe : 
But I may boldly affirm, that none had ever, till that time, 
taken ſo much Pains to clear and eſtabliſh the true Senſe 


of it, by ſuch ſolid and weighty Arguments, as thoſe 


brave Aſſertors of the Rights and Liberties of the People 
of England. 2. They aſſure us, it was Part of our Con- 
ſtitution, that whoever ſhould be ſet up or owned by the Par- 
liament as King, tho another, and haply a better Title, ſhould 
be advanced againſt him; (which might have been the Caſe of 
Henry VII. had the true Duke of York been then living;) he 
ought undoubtedly to be accounted the King for the Time bein 

within that Statute. And the Reaſon they aſſign for theſe 


Doctrines, is worth obſerving. It is not agreeable (ſay they) 


to Reaſon or Conſcience, that it ſhould be otherwiſe ; ſeeing Men 


mould be put upon an 4 knowing their Duty, if the 


Judgment of the Higheſt Court ſhould not be a Rule and Guide 


to them, &c. Thus then it is evident, that all thoſe mo- 


mentous Points of Law, which the Doctor has labour'd fo 
much to defend in his View, were long ſince advanced, and 
aſſerted to his Hand, by that Learned Aſſembly of True 
Patriots, who began the Civil War againg King Charles J. 
The true Meaning of Henry VII.'s Statute could not 
eſcape the Penetration of that Judicious Fed); they took 


| care then to publiſh their Senſe of it; and I have now, 


with great Fidelity, tranſcribed it for the common Benefit. 
Here we ſee the Doctor's Principle publickly own'd and 
embrac'd by the Repreſentatives of the Nation ; Allegiance 


is declared to be due to Kings de Facto, by Virtue of the 


ith 
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iith of Henry VII, and not to all Kings de Facto neither, 
but only to ſuch as ſhall be receid d and acknowledged by 
Parliament, or, as the Doctor chooſes to expreſs himſelf, 
Hall be recognized by the States of the Realm. 

IT muſt be confeſs'd however, as well ſupported as 
this Doctrine is by the abovemention d Authority, it is 
liable to ſome Objections, which it may become the Do- 
ctor to remove; and therefore I ſhallbeg Leave to pro- 
pole them to him. | 

1. Ir may be ſaid, that when King Charles I. drew up 


his Anſwer to that Remonſtrance of the Houſe of Com- 


mons, 1n which they firſt vented their Expoſition of the 
11th of Henry VII; He takes Notice of it, as New and 
Singular, and never before heard of. They proceed (ſays 
the King) in the Spirit of Declaring, to certify our Subjects in 
the Miſtakings, which near 150 Tears have been receid d, con- 
cerning the Statute of the 11th of Hen. VII. cap. 1. (a Statute 
our good Subjects will read with Comfort) and tell them, that the 
Service of the King for the Time being, cannot be meant of Per- 
kin Warbeck, or of any that ſhall call himſelf King, but of 
ſuch a one as is allowed and received by the Parliament in be- 
half of the Kingdom, &c. | | 
Here it is plain the Good King (who did nothing of 
this Nature without the Advice and Conſent of his Coun- 
eil) wonders at the Conſtruction given by the Commons, of 
this Statute ; he recites it only with an Intention to ex- 
poſe it; and thinks it a ſufficient Argument againſt it, that 
a different Opinion had univerſally preyail'd, ever fince 
the firſt making of that Statute. Now I am apt to think, 
the Doctor will be a little ſurprized (I ſpeak this ſtill up- 
on a Suppoſition, that theſe Paſſages had eſcaped his Ob- 
ſervation) to find a Judicious Prince (for whoſe Memo- 
ry, 1 am very ſure, he has a high and juſt Value) fo 1g- 
norant of our Conſtitution, as to treat with Contempt that 
very Opinion, which the Doctor has taken fo much Pains 
to prove, will do the greateſt Honour to our Country, 
and is the nobleſt Indication of its Wiſdom. But this 


perhaps is an idle Imagination; and what ſome weak 


People may fancy to be Difficulties, will not appear fo 
to the Doctor. I proceed however to another Obje- 
ction. US. ; MO.) 

2. We have likewiſe the Teſtimony of a very emi- 
nent Lawyer againſt the Doctrine of the Houſe of Com- 


885 mons; 
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mons ; and this he deliver d in a Court of Juſtice at the 
Tryal of one of the Regicides. It is well known to thoſe 
who have peruſed the Judicial Proceedings againſt thoſe 
Criminals, that ſeveral of them pleaded the 1 1th of Hen- 
ry VII. in their Defence; and particularly Colonel Mar- 
tin had ſo good an Opinion of the Authority of that Sta- 
tute, as expounded by the foremention'd Parliament, 


that he plainly intimated, 4 Parliamentary Title was the beſt 


) After- 
wards Lord 
Chancellor 
Finch. 


King Charles II. had. This Piece of Confidence was ſo 
highly reſented by the (7) Solicitor General that then was, 
that he made the following Anſwer. My Lord, this 
Gentleman, the Priſoner at the Bar, hath entred into a Diſ- 


courſe, that I am afraid he muſt have an Anſwer for in Parlia- 


ment. He hath owned the King ; but thinks his beſt Title is 
the Acknowledgment of the People, and he that hath that, let 
bim be who he will, hath the beſt Title. Now this is Point- 


Blank againſt the Doctor's Aſſertion; for nothing is more 


evident, than that this Great Man was extremely offended 
with the Poſition, that a Parliamentary Title was the beſt 
a King of England could have. But certainly this is what 
the Doctor maintains; for he affirms, that the Recognition 
of the States of the Realm 1s ſufficient to make a Lawful 
King, and then it muſt be ſufficient to ſuperſede a Title 
by Birth, and conſequently is the beſt Title. 

I a 4 ſenſible, this has been a very long Digreſſion, for 
which I ſhall need my Reader's Pardon; and this I doubt 
not he will grant the more readily, if he conſiders it con- 
fiſts of ſome Particulars too material to be wholly omit- 


ted, and will allow me to tell him, I am not now at Lei- 


ſure to inſert them in their proper Place. | 

I xETurn now to the Doctor's Argument from our 
Saviour s Anſwer to the Phariſees, upon Sight of the Tri- 
bute Money. I have ſhew'd him the ill xt au of 


| Grotius's Expoſition of that Place; and would now recom- 


mend ſome farther Difficulties to his Conſideration, which 
may be objected againſt that Learned Man's Opinion. 
The Truth is, when a Text is capable of various Inter- 
pretations, and able Commentators are divided in their 
Sentiments about its true Meaning, it is a little too ar- 


rogant in the moſt applauded Writer, to think to impoſe. 


his own Conjecture uncontroulably upon his Reader, be- 
fore he has ſatisfied him, that the. Attempts of others have 
ceally fail. of Succeſs, Thus iris with Gras; he 

| ; abound: 
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abounds in his own Senſe, in the Explication of the Paſ- 
ſage now before us, without pretending to confute the 
different Solutions, which have appear'd plauſible to other 
Judgments; and I may appeal to Dr. Higden himſelf, 
the greateſt of his Admiters, in the Queſtion now under 
Conſideration, whether that Learned Annotator has pro- 
duced one Argument, by Virtue of which it is more rea- 
ſonable to be of his Perſuaſion, than of theirs from whom 
he diſſents. Let us examine this Matter more at large. 
1. Sous have been of Opinion, that our Saviour did 
not in theſe Words teach, that Tribute was to be render d 
to Ceſar ; Tis only, ſay they, a general Precept of gi- 
ving to Cod and Czſar their Due, without determining 
particularly, what their Right was. It may, it is true, be 
objected, that then our Saviour s Anſwer was evaſive, and 
not at all to the Queſtion; but this gives them no Di- 
ſturbance; for conſidering the inſidious Intention with 
which the Phariſees put this Queſtion, they are of Opi- 
nion, it was nien conſiſtent with his Prudence to re- 
turn ſuch an Anſwer, as would rather filence them, 
than ſatisfy their Doubt; and this is ſaid to have been 
Mr. Calvins Notion. In Defence of which they add, 

(s) that if our Saviour had expreſly enjoin d the Payment () $e the 

of Tribute to Ceſar, in this Anſwer, which was utter'd Caccia 


concerning 


publickly, and before a great Multitude in the Temple ; Uped 
his Adverlaries could not have had the Impudence, a — 
few Days after, to accuſe him before Pilate, as one that 

erted the Nation, and forbad to give Tribute to Cæ- 
far : For tho' there was no fort of Villany, that their 
Malice would not have prompted them to commit, in 
order to deſtroy him; yet they muſt have had too much 
Regard to their own Intereſt and Safety, to charge him 
with what ſo many knew to be a Slander. 

2. Orners think our Saviour did give a direct An- 
ſwer to the Phariſees ; but then they ſay, it will by no 
means follow, that he enjoined Obedience to all unlawful 
and uſurped Powers; for his Command extended no far- 
ther, than to the Payment of Tribute; which may be due 
to ambitious, warlike, and dangerous Neighbours, ra- 11 
ther as a wiſe Expedient to prevent a total Subjection, 1 
than as x neceſſary Conſequence and Effect of it. In 
this Cafe it is not material, whether the Prince, that de- 
mands Fribute; has a Right to it, or no; becauſe they that 
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pay it. are ſuppoſed to conſider only his Power of [njuring 
and Oppreſſing them, which they are not able to op- 
poſe ; and therefore may lawfully compound for their 
Security, by offering a Part, in order to fave the Re- 
mainder. Now the Fews, at the Time we are ſpeaking 
of, were really a Conquer d People; their Country had 
been reduced into the Form of a Roman Province by Au- 
guſtus, and was entirely at his Mercy; but his Indul- 
gence to them was remarkable; he permitted them to 
govern themſelves by their own Laws; and allow d them 
Privileges ſeldom granted to a Vanquiſh'd Nation; in 
Return for which mighty Favours, he was contented with 
an Annual Tribute, which they had all imaginable Rea- 


ſon to ſubmit to. They knew very well, they had for- 


merly paid Tribute to the Egyptians, the Per ſians, and 
the Macedonians; and therefore had no Pretence to be 


ſcrupulous, now it was exacted from them by the Ro- 


mans. | 17 5 
3. Ax or HER Reaſon aſſign'd, why our Saviour re- 
quired the Payment of Iiibute to Cæſar, was, becauſe he 
had a good Title to the Obedience of the Fews, by Vir- 
tue of their entire Submiſſion, and Surrender of their 
Government to the Romans. This was the Opinion of 


e Mr. (t) Selden, and Dr. Hammond, not to name any more. 


They were perſuaded, that the Fews had unanimouſly 


quently had bound themſelves to the Payment of Tribute, 
and all other cuſtomary Acknowledgments, due from ſub- 
ordinate. States and Principalities to their Sovereigns : 
That for this Reaſon our Saviour called for the Tribute- 
Meney, that by the Sight of the Image and Superſcription, 


they might be convinced, how unreaſonable their Preten- 
, ſions to Liberty were, after fo plain and manifeſt a Re- 


ſignation of it, as then appeared to their View. For, in 
the Opinion of thoſe learned Men, this Tribute- Money: 
exhibited undeniable Marks and Tokens of the Roman. 
Authority over them, and therefore plainly determin'd 
the Quettion-againſt them. | I 36% © 3-315 
Tos we ſee here are Three Expoſitions of our Sa- 
viour c Anſwer, much different from that of Grotius; for 
he ſuppoſes that Cæſar was an Uſurper ; and that our Sa- 
viour reprehended the Phariſees for not ſubmitting to 
him, though he was ſo, and no better: But of thoſe, I 


have 


, \ 
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have now recited, two of them have no Relation to the 
Title of the Roman Emperor; and the laſt plainly aſſerts 
ir to be good and unqueſtionable. Nou, if theſe Opi- 
nions are really abſurd, and untenable, and by no means 


fit to be countenanced, in Compariſon with that of Gro- 


tius ; let them fare as they deſerve; but ſurely we owe 
them that Juſtice, not to.condgmn them before Examina- 
tion; which fince neither Grotius nor Dr. Higden have 
thought fit to beſtow upon them, I beg Leave to become 
an earneſt Suiter to the Doctor, that he will retra& his 
Cenſure, till they have undergone their due Tryal ; and 
then he may proceed againſt them as he pleaſes. On the 
other hand, it is moſt certain, that Grotiuss Opinion is 
liable to great Objections, which I ſhall now propoſe to 
the Doctor's Conſideration. 1 

1. IT is plain from our Saviour g Anſwer, that he did 
not deſire, the Jews ſhould do more for Cæſar, than was 
conſiſtent with the common Principles of Right and Ju- 
ſtice: He bids them gide unto Cæſar the Things that be 
Czſar's ; that is, give him what is his Due, what he 
may lawfully claim, and what you yourſelves muſt al- 
low to belong to him, by your own avow'd Maxims and 
Rules of Equity. He did not pretend to give them any 
new Laws, by which they ſhould judge of the Titles of 
Princes; but plainly referrs them to thoſe already in Be- 
ing for their Direction; and conſequently, it is not poſ- 
fible to explain our Saviour's Meaning according to Gro- 
tius's Imagination. For where ſhall we find in the Old 
Teſtament the leaſt Inſtance of Go »y's obliging People to 
be ſubje& to Uſurpers ? Or how can it be proved, that the 
Laws of Nature have made it their Duty? It is true, 
great Endeavours have been uſed to paſs this Deceit upon 
the World; and Dr. Higden has thought it worth his 
while, to tranſcribe ſome of the common Arguments ur- 
ged for that Purpoſe; but the Fallacy is eaſily detected, 
and has been ſufficiently made to appear, to the Satiſ- 
faction of reaſonable Men. Had our Bleſſed Saviour eſta- 
bliſhed the Rights of Princes on any different Founda- 
tion, than what they ſtood upon before ; his Will, in a 
Matter of fo great Conſequence, would have been clear- 
ly reveal'd, and the Evangelical Writings would have 
borne Witneſs to this Truth, in Terms that could not be 


coritroverted : But that Confidence has hitherto proved 


{ 4 i vain 


253 


254 


left the Governments of the 


The Hereditary Right of the 
vain, which has pretended to any ſuch Diſcoveries ; and 


indeed, had the Goſpel introduced any fuch Innovation 
as this, the Nature of Civil Rights muſt conſequently 


have been changed; and it would not have been true, 


which the (2) Doctor himſelf confeſſes, that our Bleſſed 
Lon p made no Alteration in Matters of Government; but 
orld as he found them. 

2. TE Fact upon which Grotius founds his Argu- 
ment, ſeems plainly to be miſtaken by him. He would 
perſuade us, that Tribute was due to Cæſar, becauſe he 
was in Poſſeſſion of Judæa; and to prove his Poſſeſſion, 
he alledges his Coming of Money there, as an indiſputa- 
ble Mark and Token of it: But he ſhould have conſi- 
der'd, that amidſt theſe great Changes, which befell the 


Jewiſb Government, (z) they ſtill retain'd the Power of 


Coming their own Money ; and never loft it till the final 
Deſtruction of their City under Veſpaſran. 

NEITHER was this a Favour allowed only to the 
Jews; for there was hardly a City of Note, in the Ea- 
ftern Part of the Empire, which did not enjoy the ſame 
Privilege ; as thoſe who are but moderately skilled in 


this kind of Learning, are able to bear me Witneſs. A 


little Infight into the Cabinets of the Medaliſts will ſhew, 
that the Roman Emperors were well enough contented, their 
conquer d Subjects ſhould coin their own Money at their 
Pleaſure; eſpecially if they took Care to adorn it with 
their Images, and did not forget to compliment them, 


upon extraordinary Occaſions, with Inſcriptions to their 


Honour: So that if the Extent of the Roman Power and 
Dominion were to be inferred only from the Number of 
Mints, which were managed by their own proper Offi- 
cers ; we ſhould ſoon reduce it into a very narrow Com- 
paſs : And our Saviour s Anſwer, inſtead of proving that 
Tribute was due to Ceſar, would ſerve to a quite contrary 
Purpoſe ; that is, it would plainly ſhew, the Jews were a 


(*) View, p. 88. | 

(x) Marqu. Freherus de Numiſmate 
Censi''s, p. 16. Quod ſub Græcis Regi- 
bus, nominatim autem Demetrio Syriz 


Rege, Simoni Sacerdoti magno Judzo- 
rum, inter alia 4d & immunita- 


tes, conceſſum legimus (1 Maccab. 15.6.) 
ſc. facere percuſſuram proprii Nmiſmatis 
in Regione ſua ; id eis à Romanis adem- 


ptum & abrogatum fuiſſe nuſquam legi- 
mus. Et ]. Leldenus de fo Nat. & 
Gent. juxta Hebræos, I. 2. c. 8. p. 224. 
Ed. Lond. Certè jus cudendæ monetz 
etiam tunc [i e. in gurt Seviowr's Time] 
Ebrzis inter privilegia alia eximia man- 
ſiſſe, non immerit ) exiſtimant viri docti, 
nec ante excidium ſub Veſpaſiano ſubla- 
dum. 


Free 
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Free People, under no Obligations of Obedience to any 
foreign Potentate. - | 

Ir it ſhould be ſaid, that the Tribute-Money having 
Caeſar's Image upon it, could not be ſtruck by the Fews, 
their (y) Law abſolutely forbidding them to employ 
themſelves in any Works of that Nature : I anſwer ; it 
will not from thence follow, thgt the Romans did actually 
coin that Money in Jau1aa, with which their Tribute was 
paid; for the ems might furniſh themſelves with a ſuf- 
ficient Quantity of Money for that Occaſion, by Ex- 
change and Commerce, as well as if a Mint had been ſet 
up on purpoſe in Jeruſalem, for the Coinage of Roman 
Money. Beſides, every one of the Jes (who were in 
great Numbers diſperſed throughout all Parts of the Ro- 
man Empire) being obliged by their Law to pay yearly to 
the Temple a Piece of Money; the greateſt Part of this 
Sum was undoubtedly returned in Roman Money, which 
would ſufficiently enable them to pay their Civil Tri- 
bute ; and perhaps this was a great Part of the Employ- 
ment of the Money-Changers, which our Saviour drove out 
of the Temple, Matth. xx1. 12, 

3. Grotius was not always of this Opinion. In his 
Annotations, indeed, upon the Goſpels, he ſeems extreme- 
ly fond of it; but in his famous (z) Book de Jure Belli 

Pacis, in that very Paſſage cited by the Doctor, he 
- pretends only, that Poſſeſſion conferrs a Title in controverted 
and doubtful Caſes ; and urges this Anſwer of our Bleſſed 
Saviour to prove it; a Matter, which no reaſonable Man 
will ever conteſt ; that Maxim in Law being univerſally 
received, that in rebus dubits melior eſt conditio paſſidentis. 
But in his Notes on the Old Teſtament. (which may juſtly 
be look'd upon as the final Reſolution of that great Man 
in ſeveral Inſtances) he clearly diſapproves of that Opi- 
nion, which affirms Right to be the inſeparable Attendant 
on Poſſeſſon; and aſſerts the contrary, Thus, upon theſe 


C5) | Selden. de Jur. Nat. juxta He- ſect. 17. Sand cum Rege initum fedus 
brzos, J. 2. c. 6. & H. Grotius, ad. 2. manet, etiamſi Rex idem aut Succeſſor 
Præc. Decalogi. Regno à Subditis ſit pulſus. Jus enim 


(z) This Book was publiſh d 2 Grotius, Kegni penes ipſum manet, rr 214. 


after bit Annotations an the Goſpels; in ſionem amiſerit; quo pertinet 

which it is obſervable, he does — only lud de Senatu Romano: 

fpeat with more Reſerve upon that Text J * Ye 
Giving to Ceſar, &c. but indeed plainly Non unquam perdidit ordo 
denies, that a Prince unjuſtly diſpoſſeſſed Mutato ſua jura loco ·ͥ 

does thercby loſe his Right, Lib. 2. C. 16. A 
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Words of the Prophet Jeremy | Jerem. xlix. 1.] Concerr- 
ing the Ammonites, thus ſaith the Lok D, hath Ifrael no 
Sons? Hath he no Heirs * Why then doth their King inherit 
Gad, and his People dwell in his Cities? Grotius remarks, 
that they were a clear Determination for Hereditary Right 
againſt Poſſeſſion. From hence (ſays (a) he) we learn, that 
although it is ſaid, that whoever makes himſelf Maſter of any 
Country by Force of Arms, is by the Law of Nations the true 
Lord and Proprietor of it ; yet if the War be unjuſt, neither 
the Conqueror, nor thoſe that act under him, are acquitted be- 


fore Gop. What can the Doctor's Adverſaries deſire 


more, than this Conceſſion of Grotius ? Is it not from 
hence plain, that Poſſeſſion againſt an Antecedent Title 
will not create a Right, which 1s all they contend for? 

4. TRAISs Opinion, that wherever any Perſon has Power 
enough to coin Money, he is a Lawful Poſſeſſor ; muſt needs 
have proved ſo fatal to the Roman Empire, that had it 
been the Chriſtian Doctrine, for that Reaſon alone, the 
Profeſſors of 1t would have beea treated with the utmoſt 
Rigour and Severity, as Enemies to Czſar, and the moſt 
dangerous Promoters of Sedition and Rebellion ; for con- 
ſidering the Multitude of Coming Offices throughout the 


Imperial Dominions, it was hardly poſhble for any Re- 


bel to be ſo unfortunate, as not to be Maſter of a City, 
which had a Mint; and then he had nothing elſe to do, 
but to ſtamp his Image on his Money, in order to become 
a Lawful Proprietor. But among the great Number of 


Crimes charged upon the Chriſtians, which are carefully 
recorded by the Primitive Apologiſts, we no where find, 


that they were accuſed upon this Article: On the con- 
trary, to the no little Confuſion of thoſe, who advance 
this Notion, Tertullian has expreſly aſſured us, that they 
abhorred this Doctrine; for (c) in his Remonſtrance to 


Scapula the Roman Governor, he alledges it as an Inſtance 


of the Chriſtian Loyalty, that no Man could accuſe his 
Brethren of being Albiniani, Nigriani, or Caſſiani; that 
1s, that they had been Adherents to Clodius Albinus, 


. (4) Grotius ad Jerem. 49. 1. Diſci- (Y Tertullianus in Lib. ad Scapulam. 
mus hinc, quanquam vulgò dicitur, qui Sed & circa majeſtatem Imperatoris in- 
bello terras aliquas cepit, eorum Domi- famamur; tamen nunquam Albiniani, 
nus fiert jure Gentium; id tamen, fi nec Nigriani, vel Cyſſiani, inveniri po- 
bellum fit injuſtum, neque ipſum capi- tuerunt Chriſtiani, fed iidem ipſi, qui 
entem, neque alios cauſam ab eo haben- per Genios eorum in pridie uſque jurave- 
res, apud Deum abſolyere. runt, qui Chriſtianos ſepe damnave- 

rant, &c. | | 


Peſcennius 
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Peſcennius Niger, or Auidius Caſſius the two firſt 5 theſe 


were. Governors of < i Provinces, had numerous Ar- 


mies at their Comman 
them ; ; 30 10 pl LEP. coined þ with 73 Images 
upon them, and the Inſcription of Jmperatares and Auguſti 
1 well known to TE Who 4 any thing in 
m theſe F may be ſeen in Medioharbus, and 0- 
ther Authors, who treat'upon the Subject of Medals. Is 
it not then evident, that the Chriſtians of thoſe Times 
had not learnt this Doctrine of Pa ing Alk ance to thoſe, 
who were in Poſſeſſion, and ald fm eir Images on 
their Money ? Had they underſtood hs to have been the 
Will and Command of our Saviour they could not have 
been ſo ſtupid, as to boaſt of their A big the Autho- 
iy of 70 cennius and Albinus, who were as much in Poſ- 
by; jon of two great Parts of the Empire, as Septimius Se- 
verus was of a third; but the Senate having declared for 
Severus, and required them to obey him onl 4 3 
Emperor, they could not be lock d upon after that, by 
975 (c) Conſtitutions of the Empire, as any other than 
r5 and Rebels. This was likewiſe the'Caſe of ſe- 
5 other Generals, and Governors of Proyinces, who 
revolted from their Obedience, Carauſt and Al:Fus 
were ſucceſſively Maſters of our 1/and, were proclaimed 
Emperors * Armies, and aſſumed the Title 4 
448 1 in their Coins, which ate frequently" dug u Pal 
5 Kingdom; but by the Roman 128 they were Trai- 


and were elected Emper 


ors by 


tors; and as ſuch were condemned by all konef Subjekts. 


Now the Queſtion i is, how the Chriſtians Who lived under 
theſe pretended Emperors, ſhould behave themſelves. By 
our Saviour's Law, ſays the Doctor, they owed Obedience 
to Carauſtus and Medhus, for they were in 9 of Bri 
tain, and could have ſhewed Money with their” Image and 
Super ſcri BOY upon it, which ſiifficiently demonſtrated their 


Right ; X the eſtabliſhed Confftition of the Roman 
2 


Government, 


whoevet al + were guilty of the ſame Crime. 


zut per 
legionibys, modd his, modo illis, fie- 
it electiones, non erant ratz ex jure 
(nam = nomine jus 


certum eſſe non - 
MST 570k ett, Ne- 


Arne Thus, 


wete no better than Rebels; and 


ſenitum facta eft : qua autem a 
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Thus, as the Doctor has contrived it, the Chriſtians of 
thoſe Ages. + ing have been 4 all Men the moſt miſerable 
in this World; the Laws of their Saviour obliged them 
to one Thing, and thoſe of the Empire to another; and 
they might very juſtly have thought ſuch a Condition in- 
ſupportable. F A 
O weariſome Condition of Humanity! 
Born under one Law, to another bound. 


j Br what Expedient will the Doctor now relieve us 
under. theſe Difficulties? Either we muſt be govern'd 
abſolutely by the Laws of CHRIST; or we are bound 
to obey the Civil Conſtitutions of the. Country where we 
live;: If the firſt is true, then it ſeems we are to be ſub- 
ject, and ſwear Allegiance to any one, who can ſhew his 
Image vn his Coin; but then it will follow, that there never 
was an Uſurper in all the Time of the Roman Empire: 

| Then, twill: de falle, that our Bleſſed Lord intended to make 

(4) See the ND ange, in the Government of the World, (d) which the 
Prejace 1 his Dedhr thinks an important Truth: And then laſtly, to 
. 1 71 47 kid | . 

: the eternal Reproach of thoſe, who have embraced his 

Geſpel; we have found an Inſtance of a Chriſtian Law, 

which never had any Authority in a Chriſtian Nation. 

But if we are to be govern'd by the Civil Conſtitutions of 

our Country; and it was never our Sazzour's Deſign to 

deſtroy their Obligation; to what Purpoſe then did he 

give his Diſciples a Law, which he knew could never 

be obſerved ? And to what End has the Doctor urged it, 

againſt the known Practice of this Kingdom, as well as 

that of the Roman Empire? For the Proceedings againſt 

the Regicides, and tlioſe who had adhered to Cromwell, are 

good Evidences, that our Saviour s Doctrine was never 

00 ne thought to be in Force here; and the Reaſons I have 

thor of The mention d, may be ſufficient to prove, it had as little 

thorow Ser- Authority elſewhere. But to put this Matter out of 

n Pils, in Relation cg de Nowan, mu 2 ſhall beg 
Anſwer vo Leave to put the Doctor in Mind of the Story of the 
O. lle Tyrant Maximus, and that in the Words of a very (e) 
piance, 5.77, learned and judicious Writer. | hs 5 
Seim. (f) Maximus, after the Murder of Gratian, was in 
17. ©.13- full Poſſeſſion of the Weſtern Empire; for Valentinian 
<1 * © left Leah, and fled to Theſſalonica, with his Mother, and 

IeOUOT, 


L 5. c. 12. *F rabus., the F ræfectus J retorn ; {o that Mazimus had 
1 1 . 5 0 
the 
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the Government of all the Weſt in his Power. St. Am- 
* broſe was at that Time perſecuted by the Empreſs Ju- 
* ſtina, ſhe being an Arian; and Maximus pretended to 
make War upon her Son Valentinian in his Behalf; yet 
Ino Man was more againſt the Proceedings of Maximus, 
than (g) St. Ambroſe ; and in the Negotiations he twice 
© had with him, he maintain'd Valentinian's Cauſe with all 
the Freedom and Courage, that became a Chriſtian Bi- 
* ſhop. I know we have been told, (H) that all the Bi- 
* ſhops of the Weſt, not excepting the great St. Martin, who 
* was called the Apoſtle of France, made their Applications to 
Maximus, and followed his Court, as much, if not more, 
* than they did any Prince's of that Age. But it is -worth 
* taking Notice of, that theſe Biſhops are much blamed 
* for it by — Severus ; he ſays, they were notorious 
for their baſe and ſervile Flattery ; (i) and he gives ſuch 
© a Character of Ithacius, one of the chief of them, as! 
© wiſh no other Biſhop may ever deſerve. But St. Mar- 
* tin was of () another Temper ; he frequently refufed 
© to accept of his Invitations to his Table; becauſe he had 
* deprived one Emperor of his Life, and another of his King- 
dom; till at laſt, when Maximus had made the beſt 
© Excuſe he could, caſting all the Blame upon the Sol- 


© diers, who had forced him to take upon him the Em- 


© pire; and pretending, there was ſomething more than 
© humane in it; St. Martin did condeſcend to fit at the 


© Table with him; and he at all (1) Times hinder'd him, | 


© as much as he could, from doing Miſchief, and from 
© breaking in upon the Privileges of the Church ; which 
© was not owning his Authority: For as Sulpicius Severus 
© informs us, (m) he rather demanded, than petition'd for 
© what he asked of him. But as the fame Author re- 
© preſents him, (n) Maximus wanted nothing but a good 
© Title, to make him an excellent Emperor; and St. Mar- 
© tin was Willing to make the beſt Uſe of him he could, 
© for the Benefit of the Church. = 

© ArTER the Deaths of Maximus and Eugenius, 


© St; Ambroſe (o) ſays of them, that they were both in Hell, 


N Auel Epiſt. I 7. ep. 56. (1) Idem Hiſt. I. 2. c. 64. 
' (b) Biſhop of Saram's Paſtoral Letter, (] Idem in Vita Martini, c. 23. 


p- 13. (2) Idem in Dialog. c. 7. i 
i) Sulpic. Severus Hiſt. I. 2. c. 63. (o) Ambroſ. Epiſt. 58. Et de obitu 
| Idem in Vita Martin, c. 23. Theodolii. 


6 


* teaching, 


dq 


The Hereditaty Right of tie 
r teaching, by their miſerable Examples, how, ſad a thing it 15 
* for, SubjetFs ta take up Arms againſt their Prince ;,_ of whom 
1 is fly ſaid, I have ſeen the Wicked exalted, and lifted 
% 2 ibanus; and I paſſed by, and be- 
Bae yn: for the Righteous Man, (meaning Theo. 
deſus and Gratian, —— he juſt before mention d) 
© paſſed from the Darkneſs 'of this-World into Light Eternal; 
| and t Wicked was not, who hath ceaſed to be nj 
| AO mult 3 ſuppoſe, that Maximus and 
1 in retaining, as in acquiring 
2 Poſicthons ; and that they ceaſed not to be 
; unjuſt, tall they died, and were no more in this World. 
It, had. been, ſtrangely uncharitable to have ſaid, that 
* they were both certainly damned, becauſe they had 
; rebelled ſome Years — their Deaths; if Ys 
' they. became Lawful Emperors, and had ſo long 
© Space for Repentance: But by ſuppoſed: them to live 
and die in continual Uſurpation, and therefore to be 
F tormented in Hell after cath, as Upon. and Re- 


bels. | 
Phew oe | 090 9 q « Countryman Gildas too gives ſuch a De- 
hiz, «ſeri of Mazimus, as makes him no better, than 


© an Uſirper, from the Beginning; to the End of bis Go- 
:  vernment ; he ſays, he was advanced againſt Law, without 
* any Title, or in a Tyrannical Manner; that be ftrengt then'd 
a himſelf by Lies and Perjury, and continued. his urpa- 

* tivn-by the Murder of Gratianz and the Baniſoment of 
n and was the ſame unjuſt, e . 


(ﬆ) Z0l. . E * e Zofms indeed ſays, that Theodoſis had cope 
< that Maximus ſhould be acknowledged Emperor; ! 
© commanded his Statues to be (et up, that he might, un- 
; der a Shew of Kindneſs and Faiendibip, have the bet- 
* ter Opportunity. to ruin him ; but this is againſt the 
Authority of all other Hiſtorians ; and Zo/amus never 
© emits any Occaſion to defame the Chrifti ian Empe- 
core, and particularly 7 headeſus: And befides bis Ha. 
e tred to Chriſtianity, which he exactly, copied from 
5 whoſe Hiſtory he is ſaid to abridge; he 
is fingular i in other Gnas lating to tins vey 


* Story. 


þ "IN 
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, Bor it is more material to obſerve, that Theo- 
© defris declared all the Laws and Edicts of Mazimus to 
be of no Force or Authority; and that this was no 
© more, than the Chriſtian Emperors uſed to do in ſuch 
© Caſes. Which implies, that the Chriſtians did not 
* think, Tyrants and Ufurpers received any Authority 
from Goo; for if they had, all their Acts, which 
* had been according to Natural Right and Juſtice, muſt 
* have been valid, as being made by ſuch as had God's 
Authority to enact Laws, and decree Juſtice ; and it 
© would have been finful to declare them void ab initio, 
* and of no Effect. For if Go p had empower'd them 
* to act as Emperors againſt the ſtanding Laws and 
© Conſtitutions of the Empire, he had authorized them 
© to give out Edicts and Decrees, which muſt have been 
as obligatory in Conſcience, as thoſe of the lawful 
.* Emperors themſelves ; and whatever they wanted of 
the Formality of Law, ought to have been ſupplied 
by the lawful Emperors; and not all their Acts to 
© have been declared invalid, and never to have been of 
any Authority or Obligation. St. Ambroſe was not 
© the Biſhop, who would tamely have ſeen G ob's Au- 
+ thority.in his Vicegerents thus deſpiſed ; but Theodoſe- 
us would have found him the ſame Man, that he did 
© upon ſome other Occafions, if this had been the Do- 
© &rine of the Church.” 

T x v that worthy Author has very accurately ſhewn, 
that the Chriſtians did not look upon Mazimus, as any 
other than an Uſurper, notwithſtanding the Extent af 
his Dominions, and the Greatneſs of his Power : And 
he proceeds to prove, they had no better Opinion of 
Eugenius; though he was much ſuperiour to Theadoſius in 
Strength, and commanded a more numerous Army. 

Be ror T leave this Subject, I would humbly offer 
it to be confidered, whether our Saviour s Anſwer to the 
Phariſees would not be more intelligible, and the Force 
of his Argument better underſtood, if we ſhould ſay, 
the Money ha demanded a Sight of, was coined by the 
Jews themſelves? For then we may conceive, he rea- 


(7) Omne judicium quod vafra mente Jus igitur ſibi lege ejus, nullus judicio 
- conceptum, injuri3, non jura reddendo blandiatur, Theodof, Cod. J. 15. Tit. 
Maxim i Hunus Tyrannorum cre- 14. de infirmandis his quz ſub Tyrannis 


didit promulgandum, damnabinns; nul aut Barbaris geſta ſunt. 
121 ſon d 
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41 ſon'd with them after this Manner: Do you pretend to 
* queſtion the Lawfulneſs of Paying Tribute to Ceſar, 
© who have ſtamped his Image upon your Coins for that 
* Purpoſe, after the Cuſtom of Conquer'd Countries? 
© You, who have been ſcrupulous in paying this Com- 
© pliment to the beſt of your Princes, and yet are now 
© puilty of a viler Submiſſion, than any others of the 
* Roman Subjects. Behold here your own Act and Deed, 
* your own Money witnefſes againſt you, and deter- 
© mines the Controverſy : For how came Caſar's Image 
© upon your Coin, if you have not acknowledged him 
for your Sovereign? And if he is your Sovereign, why 
© ſhould you ſcruple to pay him Tribute ? Render there- 
© fore to Cæſar the Things that be Czſar's, c. | 
In Favour of this Conjecture (for I propoſe it only 
as ſuch) I have already cited the Opinion of very learn- 
ed Men, who have been willing to own, that the Fews 
1 were allowed the Liberty of Coining their own Mone 
| by the Romans ; but 1t muſt be confeſſed, they are = 
of a Mind, that it was not confiſtent with their Laws to 
ſtamp any Humane Effigies upon it; and conſequently 
they think it neceſſary to affirm, that the Tribute- Money 
| was ſtruck by the Romans themſelves. Now, with all 
due Submiſſion to better Judgments, I ſee no ſufficient 
() Exod. Evidence for this Aſſertion: For, Firſt, If their (s) Law 
* + which forbids the Making of any Graven Image, or any 
Likeneſs of any Thing that is in Heaven above, or that is in 
the Earth beneath, or that is in the Water under the Earth p 
if this Law, I ſay, muſt be underſtood abſolutely, with- 
out any Limitation ; then Aaron's Rod, and the Pot of 
Manna, or Incenſe, which are found upon the Jewiſß 
Sicles, were illegal Images, and not to be defended by 
the Law of Moſes ; and then, if they could diſpenſe 
with themſelves in this Point, why might they not as 
well allow themſelves the Liberty of Stamping Cæſar's 
Image on their Coin? 271 { 
Secondly, If we conſider the End, for which the Jews 
were forbid by their Laws to make any Gaaven Images, it 
will follow, that it was equally. unlawful for them to 
purchaſe or poſſeſs any Images already made by others ; 
for why were they prohibited to make any Graven Images, 
but only leſt they thould put them to a Religious Ute, 
and worſhip them as the Heathen did? And can it then 


Crown of England aſſerted, &c. 


be denied, but the ſame ill Conſequence might follow, 
if they were allowed to admit and retain in their Houſes 
ſuch only, as were the Workmanſhip of foreign Ar- 
tiſts? Beſides, Go p had as ſtrictly forbidden the Poſ- 
ſeffion of Images, as he had the Making of them; 
for his Commands are peremptory, that in all their 
Conqueſts over the Heathen , they ſhould be ſure 
to (f) burn their Pictures, and deſtroy their graden 
Images. What ſhall we ſay then to this Caſe of 
the Tribute- Money, which had Caſar's Image upon it; 


and yet was as much handled and uſed by the 


Jews, as any of their own Sicles? | Is it not then plain, 
they had no Scruple in carrying about with them their 
Emperor's Images on their Coins? And why then ſhould 
it be held are for the like Money to come out of 
their own Mint? We are farther encouraged in this 
Opinion by the Teſtimony of the Jewiſß Doctors, who 
generally agree, that even Statues themſelves ( which 
certainly are more liable to Objection, than bare Heads 
upon Medals, and thoſe only in Profile) were (u) allow- 
able in the Houſes of the ems, provided they were kept 
only for Ornament- ſake, as Pieces of Houſhold-Stuff, and 
not upon a Religious Account. And therefore (z) V. 
Schikard (an Author well-efteem'd of for his Knowledge 
in the Jewiſh Cuſtoms) has for this very Reaſon de- 
fended the Lawfulneſs of their ſtamping an Image upon 
their Coins; and he informs us, that thoſe very Rabbins, 
who would not permit the Poſſeſſion of entire Statues, 
would yet allow of ſuch Sculptures, as had only a Head 
or Face upon them. Foſephus indeed ſeems to be of a 
contrary Opinion, as if all manner of Images were ut- 
terly prohibited by the Divine Law, and it were unlaw- 
ful for a Few to be ſo much as the Owner and Poſſeſſor 
of them. But ()) Mr. Selden has obſerved, that Joſe- 
phus herein, as he does upon many other Occafions, dif- 
fers from the Talmudical Doctors, and therefore his Au- 
thority is not great among the Jews: Beſides, when all 
the Paſſages which are urged from his Hiſtory, upon this 
Controverſy, are duly conſider d, they will be found on- 


(t) Exod. xxxiv. 13. Numb. xxxiii. 52. (x) W. Schikard Tarich Regum Per- 
Deut, vii. 5: ſiæ, in Proœm. p.35- 

(#) Selden de jure Nat. & Gent. (3) De jure & Gent- L. 2. 
juxta Hebræos. L. 2. c. 7. & c. 8. ci 8. | 


ly 
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ly to prove, that ſuch Images were never to be endured 


within the Jewiſh Government, which were originally 
intended for Idolatrous Uſes ; or were purpoſely form'd 
and erected to do Diſhonout to the Gop of Iſrael. Thus 
for inſtance, Joſephus (z) tells us, that when Pilate cau- 
ſed ſome Roman Soldiers to march into Feruſalem with 
the Buſts of Ceſar wrought upon their Enſigns, the Fews 
tumultuouſly exclaim'd againſt it asan open Subverſion of 
their Laws, and would not be pacified, till he had re- 


moved thoſe Occaſions of ' Offence out of their Sight. 


Now the Reaſon of this was plain; the (a) Romans paid 
a Religious Worſhip to their Enfigns ; the chief (b) Stan- 


dard of their Legions bore an Eagle at the Top of it, in 


a little Shrine; and certainly was accounted more Sa- 
cred by thoſe Idolaters, when the Pourtraitures of their 
Emperors were the more conſpicuous Ornaments of it. 
So that if we ſhall fill affirm, that the bare Heads of 
their Emperors (without any Regard to the Divine Ho- 
nours paid to them) created that Abhorrence in the 
Jews ; we ſhall find it impoſſible to give a Reaſon, why 
thoſe which were upon the Roman Coins, ſhould give 
them no manner of Diſturbance. Again, the ſame Hi- 
ſtorian (c) relates, that Herod having erected a golden 
Eagle over the great Gate of the Temple, the Jews 
look'd upon this as an Affront to their Law; and would 
not be at reſt till they had pull'd it down; but this 
likewiſe can only ſerve to ſhew, that they thought their 
Temple profaned by ſuch an Image ; and does not prove 
the Unlawfulneſs of being Qwner of the like Sculptures, 
when only intended as Furniture for private Houſes, 
1 ſhall only now add, that had it been reputed fo high 
a Crime in a Few, to ſtamp an Image upon his Coin 


either Agrippa the Great (who is repreſented to us by 


(d) Philo and (e) Joſephus as a zealous Obſerver of the 


Laws of his Religion) would not have been (Ff) guilty 


(2) Jofephas Atchrol. L. 18. 0 (e) Archzol. 1, 18. c. 5. K 24 
(e) Tertullian, Apolog. Religio Ro- rea repo; tr e des 
manorum tota Caſtrenſis Signa venera- N auToy ν Tn , nu Tis 
tur, Signa jurat, Sigma omnibus Diis Saen airy 7d viuua xf 
Proporut h f * Se un Acteunt of one of bij Ching 

(b) Dion Caſſius, 1. 40. ſpeaking 0 : . 
the Roman Enſign, Ee. ; ke i = with 4 Head pon it, and the Inſcription 
a & emi er- 5-pvoT; tiv. ), &c. BAZIAEYS METAZ ATPINIAS I- 
(c) Archeel. 1. 17, & 8. Ex v Belo >OKAATATDE, in lardeuin de aum. 
Jed. I. 1. d. 21. mis Herodiadum, p. 15. Et Ez. Span- 
(4) Philo Judzus in Legit. ad Oian. Vf. de Preft, Numifm. Pitt 8 P. 328. 
of 
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of it; or Joſephus (who is forward to take no. 
tice of any Slips of this Nature in the Jewiſh Princes) 
would not have fail d to cenſurè him for it. And now 
from theſe Obſervations I am willing to gonclude, that 
the Conjecture | have propoſed, has ſome Shew Pro- 
babitity on its ſide; but nothing will give it a better 
Countenance than à Compariſon with that, which af- 
ſerts the Romany themſelves: to have been Camers of the 
Tribute- Money|: wheneof we are now ſpeaking. = 
Tua common Expoſition is this; Cæſar coins Money 
now in judea, therefore he is in Poſſeſſion. « that Country 3 
am conſequently ir the lawful Governor | of, it, Here we 
have Propoſitions in their natural Order and 
the full Courſe of our Sovtiour's Argument. But if this 
is a right State of the Matter, it w ill follow, that our Sa- 
dun ud a great deal: of Art and Contriyance to prove 
that, vhieh was not in the Queſtion; for he calls for 3 
Sight of the Fribute- Money, and demapds, what Ka 
Image and Superſcription for no other End, and Pu 
but only to prove, that Ceſar, was in F of 2 8. 
of which no Man then living in that Country coulc 
poſſibly doubt: For the Roman Legions and Gover- 
nors every where demonſtrated, who were their Ma- 
ſters; and would not ſuffer any Scruples to ariſe in 
their Minds upon that Account. "Bar, Shah, it is con- 
feſſed, the Queſtion put by the Phariſees, was concern ng 
the Fitle-6f- theſe Governors; whether they had 
fieient Authority to challenge Subjection, and might be 
obeyed as Lawful — But to this it cannot be 
ſaid: (according to Grotius and his , Followers) that our 
Savibur gave any ſatisfactory Anſwer ;, for to affirm 48 
thote — þ tangy that he inferr'd Ceſar's 
Right from his „is to tell the World, that he 
maintain d Conſequences, which did not follow from 
| 2 Premiſes, en- i 4 neu Legick as well: as 
* | 
+ AnoTHER babe much favodred by very emi- 


nent Authors, is this; That the Inſcription upon the 


Trilute- Money was very probably Judza Capta ; and there. 
fore the Jews, by paying their Taxes in ſuch-Com; did 
in, Effect acknowledge, they were a Conquer d People, 
and conſequently bound to comply with ſuch Demands 
of the Victors, as neceflary for the Preſervation of their 

Yyy Lives, 
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Lives, and remaining Liberties; for ſuppofing the Roman 
Conqueſt never ſo unjuſt, it might be lawful however to 
pay them Tribute; which was the Point the 'Phariſees 


pretended to be ſcrupulous in. But this Opinion has 


the Misfortune to want a Foundatton to ſupport it ; for, 
by the Confeſſion of all Learned Men, no ſuch Coin, 
with Judea Capta, has hitherto been met with, before 
Veſpaſian's Reign. (g) Occo, it is true, mentions one of 
Auguſtus with that Inſcription upon it, which he be- 
lieves was coined upon the Taking of Jeruſalem hy So- 


us: But it is obſervable, he never ſaw it; for he does 


not tell us, what the Metal was; which he never fails to 
do, when he gives an Account of Medals he had ſeen, 
or was well inform d about them. (+4) Mr. Selden con- 
feſſes, he could never hear of any ſuch Coin; and none 
of the Antiquaries ſince his Time (after the moſt dili- 
gent Enquiries that could be made) have been able to 


diſcover ſuch a Curioſity. Beſides, it is not to be ima- 


gin d, that any ſuch Coin ſhould be ſtruck by Auguſtus, 
or in Compliment to him; for Jeruſalem was never ta- 
ken by him, or any of his Generals : During the Trium- 
virate indeed, the Eaſtern Part of the Roman Dominions 
being allotted to A. Anthony, he ordered Seſus, one of 
his Lieutenants, to lay Siege to Feruſalem ; who ſoon 
made himſelf Maſter of it, and placed Herod in the 
Throne; but the Honour of that Action belonged en- 
tirely to M. Anthony and Sofrus, not in the leaſt to Au- 


guſtus; who therefore cannot be ſuppoſed capable of ar- 


rogating to himſelf the Glory of a Victory, which was 
by no means his Due. CE, 1% 
I RETURN now to the Doctor, who being reſolved 


to diſpute every Thing aſſerted by his Adverſaries, calls 


in Queſtion the Authority of the Cæſars, particularly of 
Tiberius; and will not allow him a Right to govern, 


either the Romans, or Jews. If we grant the Lex Regia 
to be 92 ſays our (i) Author, (which hath been denied 


raft de Fictione Legis Regiz) yet what is this to 


in a 


Tiberius 's Title? The Lex Regia did not entail the Em- 


(s) Occon. Numiſm. p. 52. Captis à EAAQKTIAS. Vidoria Palma innitens 
Soho Hieroſolymis. KAISAP AT- cernua in clypeo hæc ſcribens. 
rorzr. caput Auguſti IOTAAIAS ) De jure Nat. & Gent. I. 6. c. 17. 
| * 0 74 (i) Vien, p. 89. T: 


tire 
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pire on Aupuſtus's Paſterity ; and if it had, Tiberius was 
none 0 them. F 


$ 


Hex k we ſce the Doctor doubts of the Credit of 


the Lex Regia; however he is poſitive, that Tiberius 
could derive no Benefit from it. But why does he 
ſuſpect the Lex Regia to be a Forgery? Truly for this 


admirable Reaſon, becauſe a certain ( Dutch Writer 


has been of this Opinion, in a Treatiſe upon that Sub- 


jet. The Doctor ſhould not, methinks, have forgot 


Buchanan upon this Occaſion (as good an Author as that 


he has cited) who, in his Book de Jure Regni apud Sco- 
tos, firſt made Objections againſt the Validity of this 
Law; but I muſt beg Leave to tell him, that (1) Arch- 
biſhop Ver, (m) Mr. Salden, and (n) Mr. Thorndike, 
(whoſe Judgment will always deſerve as much Regard, 
as the Perſon's he referrs to). were of another Perſua- 


ſion. The Account they give of this Matter, is this; 


That in the Beginning of the Roman Empire the Lex Regia 
was made, by which the People conferred upon the Prince all 


manner of Power and Authority; and this they aſſure us, is 


atteſted by Ulpian, and Juſtinian, in his Inſtitutes. Be- 
ſides, there is this day extant in the Capitol, a Frag- 
ment of that Law, in which the Powers beſtowed upon 


Veſpaſian by the Senate, are recited ; and they are there 


ſaid to be ſuch, as his Predeceſſors had enjoyed. Which 
now of theſe two Laws will the Doctor, or his Author, 
have to be a Fiction? Is it that mention'd by Ulpian ? 
Surely that is impoſſible ; it is not certainly to be ima- 


gined, that ſo eminent a Man would endeavour to im- 


poſe upon the Romans in a Matter they could as eaſily 
know as himſelf. Muſt we ſay, then, that the Fragment 


relating to Veſpaſian is a Cheat? But this would not be 


for the Doctors Purpoſe, were it true; and beſides, we 
are well informed of the contrary ; for (o) Monſeignor 
Bianchini (a Perſon of no mean Figure in the Common- 


(4) 1 gueſs the Doctor's Author is Mar- 
tin Schockius. 
) The Power of the Prince, p. 68. 
th Selden's Titles of Honour, 


c. 5. 
2. Pp. $91. and in his Notes on Fleta. 


) Thorndike's Review of the Primi- 
ide Government of Churches, c. 12. p. 48, 


Jo 
1 (o) Quamobrem, nee falſi damnave- 
rim fragmentum hoc, qudd non fatis 


, 


prudenttr aliqui fecerunt ; cum dictione, 


ſcriptura, & notarum Lineamentis con- 


vincantur erroris ſui; ut duo noſtrorum 
temporum clariſſima Romanæ antiquita- 
tis lumina obſervirunt , Blauchinus & 
Fabrettus, quorum Teſtimonium ad hu- 
jus Libri extremum adjiciemus, - Vin- 


centius Gravina de.onu & progreſſu Ju- 


ris Civilis, ed. Lipliz, p. 139. 


wealth 
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The Hereditury Right of the 
wealth of Learning) has given it under his Hand, that 


after an accurate Examination of that Monument, he 
found all the Marks and Signs of Antiquity 


upon it; and wender d, that any ſhould ſuſpect it to be 


a Counterfeit. However, the " asks, what is this 


| to Tiberius: Title? Now this Queſtion isanſwer'd by 


this Fragment of Veſpaſian's'Lex Regia; for in it we (p) 
© find (beſides the! (4) of entring into what Kt 
© and' Treaties he pleaſed, and many other Privileges) 
© the high Prerogative confirmed- to him, (7) that to 
© what Laws foever, either of the Senate or People, _ = 
© was ordained, that the Emperors Aaguſtus, Tiberius, 
© and Claudine were not tied, from thoſe he ſhould be 
tothe Mind of the Civi- 

is expreſſed _— 7 Ihe the 

16 own e ſpeaks that is, 
coactide — to them, and — 
22 written Ordinances. From whence it 
is evident, that Veſpaſtan was to enjoy the ſame Privi- 
leges and Prerogatives, that Auguſtus and Tiberius did; 
but they had no Prerogatives, but what were given 
them by the Senate and People; and becauſe all the 
ſeveral Branches of the Inperis! Authority were ſpeci- 
fed in the Grant, the aneient Lawyers gave it the Name 
of Ler Regia. But I ſhall not contend with the Do- 
Qor about this Nicety ; for I do not conceive it to be at 
all material, by what Appellation the Lam was diftin- 
guiſhed, which conferred the Sovereign Authority up- 
on Tiberius, provided the Fact can be proved, that by 


ſome ſuch publick Inſtrument they did really part with 


their (t) Liberties, and devolve all their — upon 
that Emperor. Now I think this may be demonſtrated 
beyond all Contradiction, not only from this Inſcription, 
but alſo from the Roman Hiſtoriaus, who ä . 
ply us wit Evidence for this TEE. 92 


r Ufſher's onn tenerentur, iis 

4 Prince, r Ceſar 27 LS [ ac Gs ibid. 

Vide etiam Dion. Caſſ. 1, 15 1 p. 516. 

* Feduſve cum a 1 volet facere 829 Dion Caffive, Hift. Rom. 1. 

| Vide b Greg, hſcript. Tom. 4. —＋ tu _ ws aura 3 
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. Uron the Death of Auguſtus, nothing was ever 
more remarkable, than the Contention between the Peo- 
ple of Rome and Tiberius ; the firft in their Endeavours 
to impoſe, the latter to decline the Empire. The (a) Se- 
nate fell upon their Knees to him upon that Account; 
and the ableſt of their Orators ſolicited him in the moſt 
earheſt and importunate manner, to take the Govern- 
ment upon him; ſo that at length he was rather ſubdu- 
ed, than perſuaded; and it ſeem'd evident, that he ac- 
cepted of the Imperial Dignity more to gratify others, 
than to pleaſe himſelf. (æ) It was wonderful to ſee, 
with what Haſte and Precipitation Perſons of the higheſt 
Rank and Quality labour 'd to part with their Liberties : 
The Conſuls firſt began to take the Oath to him; ſoon af- 
tet the Senate, the Soldiers, and the People; and all this 
Fotwardneſs was ſhewn, before he would vouchſafe to 
give them Hopes of being their Emperor. He was no 
ſooner upon the Throne, but the Smate offer d him () 
all manner of Honours, Titles, and Powers; and in a 
word, no publick A was done by him, which could not 
ſuffciently be warranted and juſtified by his (z) Tribuni- 
tian, Conſular, Proconſular, and Pontifical Authority, or 
that of ſome other Offices, with which he was inveſted 
by Decrees of the Senate. So that the Doctor will be 
Hard put to it to prove, that Auguſtus had more Authori- 
ty conferred upon him by the Senate, than they gave to 
Tibetins ; Indeed we may venture to fay it, that the Se- 
nate was never mote profuſe in their Oblations to any 
Emperor, than they were to Tiberius; and therefore if 
theit Conſent and Approbation was ſufficient to make 
him a Rightful Governor, he certainly had it in as great 
a Degree, as his Predeceſſor could pretend to. Is it not 
then ſurprizing, what the (a) Doctor tells us, that Tibe- 


rins wound himſelf into the Government, and the Submiſſion of 


the Romans (ſuch as it was) was bis only Title? As if the 
Romans had ever made an humbler Submiſſion to any of 


their Emperors ; and the Submiſſion of a People that had 


(u) Tacit. Antal. 1. 1. c. 11. Sueton. 
in Viti Tiberii, c. 24 Tandem quaſi 
conctus, & querens miferam & oneroſam 
ſbi injungi ſervitutem, recepit Impe- 


rium. 

(x) Tacit. Ahral. I. 1. c. 7. Romæ 
ruere in Servitium Conſules, Patres, 
Eques, - Quanto quis Illuſtrior, tanto ma- 


gis falſi ac feſtinantes. Conſules primi 


in verba Cæſaris juravere, mox Senatus, 


mileſque & Populus. 
2 Dion Caſſius, I. 57. p. 602, Co. 
& |, 58. p. 629, 632. | 
of Dion Caſſius, I. 53. p. 503, 509. 
c. 518, 519. 


(4a) View, p. 99. : 
Z Z their 
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their Liberties entirely at their own Diſpoſal, were not 
ſufficient to create a good Title. | 

His next Queſtion is, () Whether the Romans them- 
ſelves were Rightful Governors of Judza ? And the Reaſon 
of his Doubt is, becauſe there appears no expreſs Act of the 
Reſignation of the Sovereign Power to the Romans, like that 
of the Lex Regia to Auguſtus. If nothing leſs than the 
very Inſtrument of Reſignation will ſatisfy the Doctor, 
we cannot help it; but there are many other Learned 
and Judicious Men in the World, who will be contented 
with (c) Joſephus's Authority in this Matter, I need not 
trouble the Reader with al] the Particulars of this Piece 
of Hiſtory ; for what Reaſons Pompey laid Siege to Jeru- 
oor and took it; and how the Jews came firſt under 
ubjection to the Romans: It is certain, that Hircanus, 
their Lawful King, was the great Inſtrument of bringing 
them under this Yoke; for it was his Party, that ſur- 
render d Jeruſalem tg Pompey; and by his Conſent the 
Romans were firſt admitted into a Share of the Govern- 
ment of that Country ; and he contented himſelf with 
the Title of (d) King, under the Roman Protection: Up- 
on this Account (e) learned Men have affirm'd, that the 
Jem made a Dedition of themſelves at that Time, and 
were ever after bound, by their own voluntary Act, to 
pay Obedience to the Romans, as their lawful Maſters 
and Governors. By Virtue of this Power and Authori- 
ty, Auguſtus conſtituted Herod King of Judæa, and af- 
terwards his Son Archelaus ; but not long after Archelaus 
being deprived of his Kingdom, and ſent into Baniſh- 
ment, () Judæa was then firſt reduced into the Form of 
a Roman Province by Auguſtus ; and the Government of 
ent an Emba o Auguſt of E ofthe 

8 fot. ho whole Nation of the 2 74 if 2 Rd Foo 45 be, 


ews ſwore to Auguſtus, and Herod, ex- him, that they might be nd longer govern” 
cepting the Phar iſcen Archæol. J. 17. 1. e but for the future, a4 a Part 7 : 
t t 


3. ä Province of Syria, their Country. mi 
C. 00 Dion Caſſius, p. 37. & Joſeph. 2 


be under the Adminiſtration of a Ro 
I. 1. de Bello Jud. c. 8. 


(e) The Author of the Exercitation 
concerning Uſurped Powers, p. 87. Ed. 
1650, 4to. And Doctor Hammond on 

tth. xxit. v. 16. | 

Y If. Cafaubon. exerc. adv. Baro 
nium, App. N. 6. Exerc. I. And Joſe- 
phus informs vs, (Archæol. 1. 17. c. 1 2 
that this was nhat the Jews themſelves e- 
fired, upon the Death of Herod ; for they 


Magiſtrate, appointed by rhe Emperor 
and in this Requeſt: they were ſcconded v5 
2 M4 Thonſand Jews, who mere then In- 
ha ttants of Rome. Hp 3 XECA Ac! a4 = 
76% f AH, BN , Y Ah \5 
dpxar amnnandyla, H , 5. Su- 
elas t , D NC, eg duet 
S νον,ẽ,eeνννννẽð Which is am- 
ther very remarkable Inſtance of their vo- 
luntary Subjedtion to the Romans. |, 


it 
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it committed to a Procurator under the Preſadent of Syria. 
This was the State of the Jews at the Time of our Savi- 
our's Neath, and for ſome Years before; and whatever 
the Doctor may think of it, there was no Conſcientious 
Jew then in Being, but, might ſafely have ſworn Alle- 
giance to the Roman Emperors. For. what Prince, or Fa- 
mily would have been 1njured by it? Or was there an 

one living, who could pretend a better Right to the So- 
vereign Power over them? The Sons of Herod were un- 
der an abſolute Dependency upon the Caſars,; and there- 
fore could not preſume to lay any Claim to that Mo- 
narchy; and the Race of the (g) Aſamonæi, the old He- 
reditary Kings of the Jews, was entirely extinct: The 


Romans therefore could not poſſibly be Uſurpers, when 


no Title could be ſet up againſt them; and for that very 
Reaſon were lawful Poſters; becauſe no Proprietor 
was in Being, who could charge them with doing him 
Injuſtice. In this Caſe, Self-Preſervation, and the Pablck 
Good (Principles too often abuſed upon other Occaſions) 
did oblige the Jews to fubmit to the Romans, and ac- 
knowledge their Authority, even though they had never 
before yielded themſelves up to their Government ; for 
though, upon the utter Extinction of à Royal Family, 


Subjects are at Liberty to chooſe the next Succeſſor who 


ſhall reign over them; yet if any Perſon, in ſuch a 
Juncture, ſhal] get Poſſeſſion of the, vacant Throne, even 
by Force and Violence; it is then ſo much for their 
Intereſt, that it becomes their Duty, to comply with the 
Neceſſity of Affairs, and ſuffer him to be their King, 
whom they cannot attempt to depoſe, without the ap- 
parent. Ruin of their Lives and Fortunes. Thus the 
Doctor ſees, his Adverſaries are willing to allow, that 
Poſſeſſion gives a Right in certain Caſes; viz. when the 
Subjects preſerve themſelves by yielding Obedience to 
the. King de Facto, without 4 4 4 the Rights of a 
Third Perſon ; But this Conceſſion will do him no 


# Þ 8 # & 


Ce) Joſephus aſſures ut, (Archæol. and having exercis'd_ the ſame Gueliy — 
k We. Þ 115 for this Reaſon: Herod on the Childten of Babs the Hiſorien 
deſtroyed Hircanus, becauſe his Right and ſays; there was not then | one left of the 
itle to the ingdom of 1 by Blood Kindred of Hircanus. dice 7 funden 
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Good in his main Queſtion,” and hurts him in that which 
concerns the Authority of the Roman Emperor, over the 
Jews ; for in this latter Caſe, as T have now ſtated it, it 
was plainly lawful for them at leaſt, to become their 
Subjects; and every thing rightly confider d, their Duty 
too. It ſhould be obſerv'd, that had the Romans with- 
drawn their Legions and Protection, at Herod's Death, 
and abandon'd ems to their own Conduct and Diſ- 
poſal; the Sons of Herod would ſoon nee ayes} 
Country itt Pieces; and whoever had prevail'd, had ru 
them with the utmoſt Degtee of Tyranny. On the o- 
ther hand, they had long Experience of the Humanity 
and Goodnels of the Romans to them, by many extraor- 
dinary (5) Decrees made in their Favbut; and (i) Phib 
3 has piven us a large Account of the particular 

indneſſes ſhew'd to them by Auguſtus and Tiberius; ſo 
that had they been left to theit free Choice, they could 
not have made a wiſer, than to live under the Govern- - 
ment of thoſe Emperors. The Doctor indeed fancies, it 
will be ſome Refuge to him to (%) fay, that the Jews wete 
forced to this Submiſſion to a ſupetiour Power; but I have 
 ſhewn, it was their Intereſt ; and certainly that Vio- 
lence is very agreeable attd obliging, which compels 
Men to do Things, that are highly for their Advantage; 
that is, as becomes Rational Creatures. But ſhould we' 
allow it to be true, that this Submiſſion of the Jews: 
was forced and extorted ; it cannot poffibly do the Do- 
ctor any Service. For will he fy, that Promiſes and 
Gaths obtain d by Viblence, from à People that had 
Power to make them, ate of no Obligation? What 
then will become of Leagues and Treaties between Prin- 
ces, after a long atid bloody War, when apron. 
Conditions of Peace ate impoſed upon the unſucceſsful 
Party, ad they muſt either accept of them, or reſolve 
to proſecute the War to their evident Ruin? Will the. 
Doctor maintain, that theſe Treaties are Void and of no 
Effect, and that the Princes, who were forced to com- 
ply with: theſe Terms, may lawfully have Recourſe to 
Arms again, whenever they ſte an Opportunity? The. 
Doctor knows, that Grotius, and Sanderſon, and all the 
ableſt Caſuiſts are of another Opinion; aid he will find 
it difficult to anſwer their Arguments. I ſhall oniy beg 
Leave to put him in mind, upon this Occaſion, of the 
874 | | | | | Judg- 


Crown of England aſſerted, &c. 
Judgment of two great Hiſtorians, relating to this Que- 


ſtion. 4 
Francis I. King of France, having been taken Priſoner 
by the Emperor Charles V, was ſome time after ſet at 
Liberty upon his Parole of Honour, by which he obliged 
himſelf to return again to the Emperor, if the Condi- 
tions were not perform'd, upon which he was releaſed. 
But Francis being once at Liberty, pretended he was not 
bound by the Promiſes he had made in Captivity, af- 
firming, that no Man under Ward could plight his Faith : 
Upon which my (1) Lord Herbert makes this Reflexion: 
* Nevertheleſs, 1 muſt not omit to ſay, that the Excuſe of 
Francis was not generally approv'd 2 nor his Cartel thought 
juſt ; for if a Priſoner of War may avoid his Promiſe, becauſe 
he made it under a Conſtraint, it would follow, that few or 
none would be taken Priſoners, but kill 4 upon the Place; 
which would make the War not only more bloody and barba- 
rous, but even deſtroy a on al Part of that Jus Gentium, 
which in theſe Caſes has been inviolably obſery'd in all 
Times. | 
Trex other Hiſtorian is the preſent Biſhop of Saliſ- 
bury, who tells us, That King Henry VIII. having pre- 
vail'd with the Convocation to annull his Marriage with 
the Lady Anne of Cleves, one of the Reaſons which in- 
fluenced that Aſſembly was this, (n) That the King ha- 
ding married her againſt his Will, he had not given a pure, 
inward, and complete Conſent : And ſince a Man's Act is 
only what is inward, extorted or forced Promiſes do not bind. 
But the Biſhop's. Cenſure upon theſe Proceedings is re- 
markable. This was (ſays his (n) Lordſhip) the greateſt 
Piece of Compliance, that ever the King had from the Clerg y ; 
for as they all knew, there was nothing of Weight in the Præ- 
Contract; ſo they laid down a moſt pernicious Precedent for 


invalidating all Publick Treaties and Agreements: Since if 


one of the Parties being unwilling to it, ſo that his Conſent were 
not inward, he was not bound by it ; there was no Safety a- 
monz Men more. For no Man can know, whether another 
conſents inwardly: And when a Man does any thing with 
2 great Averſton, to inferr from thence, that he does not in- 
wardly conſent, may furniſh every one with an Excuſe, to break 
looſe from all Engagements ; for be may pretend he did it un- 
willingly. Laſtly, The Doctor has acknowledged, that 
Zelekiah and the Jews ſubmitted to the King of —_— 
Aunnn 2 an 
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274 7 he Hereditary Right, &c. 
and took an Oath to him, before Gop had commanded 
them to do ſo: But ſurely they did not make this Sub- 

@) 2 Chron. miffion willingly ; it was the (o) Effect of Force and 

75% (6, Violence, which they muſt either have complied with, 

The Nebu- or expoſed themlelves to utter Ruin: May we ſay there- 

7 made fore, with the Doctor, that their Oaths and Engage- 

Zelekiah , ments ſignified nothing, and could not bind them a- 

„, gainft the Intereft of their Country ? But the (p) Pro- 

(r), 4, G. Phet fras taught us another Doctrine, he tells us Go» 

was highly incenſed by the Violation of the Oath and 
Covenant made to the King of Babylon, and threatens 
them with the Severity of His Vengeance upon that 
Accottnt. The Prophet's Words are remarkable, and 
therefore I flrall conclude with them. Shall he proſper ? 
Shall he eſcape that doth fuch things? Or, ſhall ho break 
the Covenant, and be deliver d? As I live, faith the Logo 
Gop, ſurely in the Place where the King dwelleth, that made 
him King, whofe Oath he deſpiſed, and whoſe Covenant he 
brake, even with him, in the midft of Babylon ſhall he die. 
Seeing he deſpiſed the Oath, by breaking the Covenant (when 
lo ! He had given His Hand) and hath done all thefe things, 
be ſhall not eſcape. | 
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Nuuz. I. * 
A Paſſage out of Sir J. Forteſcue's Defence of the Title 
of the Houſe of Lancaſter. MS. Bibl. Cotton. Otho, 
B. 7. "83 


Ad p. 96. 


EEG OST Henrici 5˙ fata Chriſtianiſſimus Prin- 
758 54 ceps Flenricus 6%, ejus ; flius C Heres, 

— {EA Parentum ſuorum æquo & juſto titulo, in jure 

Cone & Regni Angliæ ſucceſſit ; tenerri- 

yy mãque etate in Regni ejusdem Regem, nullo 

| contradicente, ſed uno omnium applauſu, un- 

Fus & coronatus eſt. Cui etiam adhuc inter ubera volutanti, 
& nondum coronato, præfatus Edmundus Comes Marchiæ, tan- 
quam haredi ejuſdlem Henrici 5” , Regique ac Domino ſuo 
fupremo, cum omni humilitate ultro ligeum fecit homagium, oy 
ad hoc factendum quam celerrimè potuit libentiſſims frope- 
ravit. 

Pioſted verò dicto Edmundo Comite fine Hæredibus de cor- 
pore ſus exeuntibus d rebus humanis exempto, Richardus nu- 
per Dur Eboracenſis, Pater iſtius Edwardi, & nepos iſtius 
Edmundi, viz. filius Anne ſororis ſuæ, tanquam proximus ſibi 
heres, in Cancellari&-ejaſdem Regis Henrici 6, de mo- 
dum Curie illius, poſſeſſonem diffi' Comitatils ſibi, tanquam 
prozimo heredi ipſius Edmundi, ab eodem Rege, tanquam d Do- 
mino ſuo ſupremo, deliberari petit ¶ obtinuit. Et ob hoc ei- 
dem, ut ſuo Regi {i an Domino, Homagium Ligeum fe- 
cit; & poſtea, ſuis indenturis, Sigillo armorum i ſigno ſuo 
manuali ſignatis, dictu Regi ſuo Henrico 6 fe obligavit, de ſe 
fideliter gerendo Y habendo in officio Locum Tenentis ſui in 
Francia, quod V diu ferit. In quibus ſcriptis ipſum Henri- 
cum Domimum ſump ſupremum, Anglieque & Franciz Regem 


2 nom. 


Se 
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nominabat. Poſteaque d pattibus Francie ad Angliam rever- 
ſus, ſimilibus ſuis ſcriptis indentatis, ſuoque ſigillo armorum 


und cum ſigno manuali ſuo ſignatis, ad fidelity ſerviendum ei- 


dem Domino ſuo ſupremo in officio Locum-tenentis ſui in Hiber- 
nia, quoad placeret Regi ipſum revocare, oninibus modo, vid, 


& forms juris, quibus melius potuit, ſe aſtrinxit & obliga- 
vit; Ipſumque Regem Henricum Sextum, in illis etiam ſcri- 


ptis ſuis, ſupremum Dominum ſuum, Regemque Angliz 5 
Francte, ſemper proſitendo, nominavit. : 

Iterum etiam, dum Rex Henricus tanta ægritudine vexatus 
fuerat, quod Regni ſui gubernaculis perſonaliter intendere non 
valuit; diffus Richardus Dux Eboracenſis, ſcriptis ſuis ſigillo 
armorum, ſuoque ſigno manuali notatis, ipſum Regem ſponte 
Dominum ſuum ſupremum, Regemque Angliæ & Franciæ no- 
minavit ; M in publico Parliamento, durante infirmitate illa, 
Protectoris & Defenſoris Angliæ officium, auforitate ejuſdem 
Parliamenti, in ſe aſſumpſit, pleno corpore Regni in Parlia- 
ments illo, I ſecundum jura Angliæ repreſentato ; & dictum 
Chriſtianiſſimum Principem Henricum Sextum, Regem Angliæ, 
ſuumque ſupremum Dominum in plena Curia Parliament illius 
de Recordo appellavit ; cuimque tunc temporis Rex ipſe, obſtante 
infirmitate prædictd, nullum ſibi ad fic faciendum timorem in- 
cutere potuit. > OE 

Item idem Richardus, dice repetits, ſupra ſacrum Corpus 
Chriſti ſacramentaliter viſum juravit, quod ſemper fidelis ſub- 
ditus & Ligeus eſſet eidem Regi ſuo Henrico Sexto, & pro 
poſſe ſuo defenderet ad juvaret, atque pro diribus ſuis totls 
ad Status ſui Regii conſervationem incrementumque ageret, (& 
ad ejus con firmationem Corpus Chriſti recepit. Quibus juramen- 
tis non m2d0 corpus, ſed animam ſuam, ſuumque honorem ſtri- 


(Fins fertiiſque, quam aliquo temporali vinculo potuit, obli- 


Sadit. 


Edwardus etiam iſte filius ſuus, jam Regni Uſurpator, con- 
fimiliter in præſentid Cleri totius Provinciæ Cantuarien ſis, ad 
tunc convocati in Eccleſid S. Pauli Londonij, ſuper crucem Can- 
tuarienſem juravit ſolemniter, quod ſemper honoraret Dominum 


ſaum ſupremum Regem Henricum 6, ipſumque pro Rege 


Angliæ ac Domino ſuo ſupremo acciperet, & ſibi humiliter, ut 
Regi ſuo, totd vitd ſus obediret, & poſted in publico Parlia- 
mento juramentum ſuum repetiit pariter & renovauit. 

Ex quibus præmiſſis liguet æquo intuentibus lumine, quod 


fi Progenitores Edwardi hujus nunc uſurpantis, d principio jus 


aliguo ad coronam & regnum Angliæ habuiſſent, quemadmo- 


dum 
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dum nunquam habuerunt, ab illo tamen jure omiſſiones 

afſurmationes ſuas, ſub figillis & ſignis 455 — — —— 

tas, per Renunciationes ſpontaneas, tam tacitas quam expreſſas, 
etiam in Parliamento & Con vocatione Cleri, que ma imæ aucto- 
ritatis ſunt, affirmatas, & per juramenta ſolemnia ſponte fata, 
receſſum eſt plenariè & abſolute : Adeoque fi habuiſſent jus, 

rout non habuerunt, omnis tamen dia petendi illu1, eis eorum 
ao proprio præcluſa eſt, idemque jus in lege adnihilatum extat 

M extinctum. 

Nuws. II. 

The whole Proceedings of Richard Duke of York's Claim of 
the Crown againſt Henry VI, and the Judgment of the 
Houſe of Peers thereupon, as it is tranſcrib'd from the Par- 
liament Rolls in Dr. Brady's Enquiry into the remark- 
able Inſtances of Hiſtory, and Parliament Records, 
uſed by the Author of The Unreaſonableneſs of a New 
Separation on Account of the Oaths, c. p. 31. to 
29. With Dr. Brady's Inferences from thence againſt that 
Aut bor . TH | 


Memorand. HAT the xvj day of Octobre, the ix Rot. Parl. 


1 


| day of this preſent Parlement, The 39H. 6. 
Counſeill of the right high, and mighty Prince, Richard 


Duc of York, brought into the Parlement chambre a 
Writeing, conteigning the cleyme and title of the right, 


that the ſeid Duc pretended unto the Corones of Englond, 


and of France, and Lordſhip of Ireland; and the ſame 
Writeing delivered to the right reverent fadre in God 
George Biſhop of Exceſtre, Chauncellour of Englond; defiring 
him, that the ſame writeing might be opened to the 


Lordes Spirituelx and Temporelx aſſembled in this pre- 


ſent Parlement; And that the ſeid Duc myght have brief 
and expedient anſwer thereof : wheruppon the ſeid 
Chauncellour opened and ſhewed the. ſeid deſire to the 
Lordes Spirituelx and Temporelx ; askyng the Queſtion 
of theym, whether they wold, the ſaid writeing ſhuld be 
openly radde before them or noo. To the which Que- 
ſtion it was anſwered and agreed by all the ſeid Lordes, 
Inaſmuch as every perſone high and lowe, ſuying to this 
high Court of Parlement, muſt be herd, and his defire 
and peticion underſtand, that the ſeid writeing ſhuld be 
radde and herde, not to be anſwered without the King s Com- 


maundement, 


. 
6 


1 


Ad 2 96. 


iy 


n. 11. 


n. 12. 
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naun lement, for ſo much as the matter is ſo high, and of ſo 


grete wyght and poyſe ; which writeing there than was 


radde ; The tenour whereof followeth in theſe words: 
It is not to be forgotten, &c. as in Numb. 19. followeth. 
And afterward the xxvij day of Octobre, the x day of 
this preſent Parlement, the ſeid Chauncellour ſhewed and de- 
clared to the ſeid Lordes Spirituelx and Temporelx, 
being in the ſame Parlement, how that the Counſeill of 
the ſeid Duc of York gretly defired to have anſwer of ſuch 
writeing, as upon the xvj day of Ofobre laſt paſſed was 
put into this preſent Parlement, on the behalf of the 
ſeid Duc; and thereupon asked the ſeid Lordes, what 
they thought was to be doon in that matier. To the 
which Queſtion it was auſwered, and thought by all the 
ſeid Lordes, That the matier was ſo high, and of ſuch wight, 
that it was not to eny of the King's Subgetts to enter into com- 
munication thereof, without his high commaundement, apree- 
ment, and aſſent had thereto, And ferthermore, foraſmuch 
as the ſeid Duc defired and required brief and undelaied 
anſwere of the ſeid wryteing, and in eſchueing and avoyd- 
ing of grete and manyfold inconveniences, that weren 
lykly to enſue, if haſty, proviſion of good anfwere in that 
behalfe were not had; it was thought and agreed by all 
the Lordes, that they all, ſhuld goe unto the King, to de- 
clare and open the ſeid matier unto, his Highnels, and to 
underſtand what his goed Grace mold: to be doon ferther therein. 
And theruppon incontinent all the ſeid Lordes Spirituelx 
and Temporelx went unto the King's high preſence, and 
therunto opened and declared the ſeid matier by the 
mouth of his ſeid CHauncellour of England; and the ſeid 


matier by the King's Highneſs herd and conceyved, It 


pleaſed him to pray and commaunde all the ſeid Lordes, that 
they ſhuld ſerche fer to fynde, in as, much as in them was, all 
ſuch things as mygbt be objecte and laide ayenſt the cleyme and 
title of the ſeid Duc. And the ſeid Lordes beſaught the 


King, that he wold remember him, yf he myght fynd 


eny reſonable matier, that myght be objected ayenſt the 
ſeid cleym and title, in ſo moche as his ſeid Highneſs had 
ſeen and underſtonden many divers Writings and Chro- 


nicles; wheruppon on the morne, the xxviij day of 


Octobre, the xj day of this preſent Parlement, the foreſeid 
Lordes ſent: for the King's Juſtices into the Parlement-chambre, 
to bade their Avis and Counſeill in this behalf ; and there 

* delivered 
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delivered to them the writeing of the cleyme of the (cid 


Duc, and in the King's name gave them ftraitely in com- 
maundement, ſadly to take aviſament therin, And to 
ſerche and find all ſuch objections, as myght be leyde 
ayenſt the ſame in fortefying of the King's right. 
Whereunto the ſame Tuſtices, the Monday, the xx day 
of Ofobre then next enſuing, for their aunſwere upon 
the ſeid writeing to them delivered ſeiden, that they 
were the King's Juſtices, and have to determine ſuch ma- 
tiers as come before them in the Law; between partie 
and partie they mey not be. of Counſeill: And fith this 
matier was betweene the King and the ſeid Duc of Tork 
as two parties, and alſo it hath not be accuſtumed to calle 
the Juſtices to Counſeill in ſuch matiers; and in eſpeciall 
the matier was ſo high, and touched the King's high Eſtate 
and Regalie, which is above the law, and paſſed their lerning; 
wherefore they durſt not enter into eny communication thereof, 
for it perteyned to the Lordes of the King's blode, and 
thapparage of this his lond, to have communication and 
medle in ſuch matiers; And therefore they humble by- 


ſought all the Lordes, to have them utterly excuſed of any, 


avyce or counſeill by them to be yeven in that ma- 
tier. 3 

And then the ſeid Lordes, conſidering the aunſwere 
of the ſeid Fuges, and entending to have the avice and 
good counſeill of all the King's Counſeillours, ſent for all 
the King's Sergeaunts, and Attournay, and gave theym 
ftraight commaundement in the King's name, that they 
ſadly and aviſely ſhuld ſerche and ſeke all ſuch things, as might 
be beſt and ſtrengeſt to be allegged for the. King's availe, in ob- 
jection and defetyng of the ſeid title and cleyme of the ſeid 


Whereunto the ſeid Sergeaunts and Attourney, the Venſo 


day then next enſueing, anſwered and ſeiden, that 


the ſeid matier was put unto the King's Juſtices, and how 
the Monday laſt paſſed the fan N and de- 
clared- to the ſeid Lordes, that the ſeid matier was ſoo 


high, and of ſo great wight, that it paſſed ther lerning; 
and alſo they durſt not enter eny communication in that 
matier, to yeve any avyce or counfaill therein: And 
ſith that the ſeid matier was ſo 7 that it paſſed the lerning 
of the Juſtices, it muſt needs excede ther lerning; and alſo they 
durſt not enter eny communication in that matter, and pra yed | 
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and beſought all the Lordes to have them excuſed of 
yevyng eny avyce or counſaill therin. 

To whom it was aunſwered, by the avys of all the 
Lordes, by the ſeid Chaunceller, that they myght not ſo 
be excuſed ; for they were the King's perticuler Coun- 
ſaillers, and therfore they had ther fees and wages: And 
as to that the ſeid Sergeaunts and Attourney ſeiden, that 
they were the King's Counſaillers in the Law, in ſuch 
things as were under his auctorite, or by Commiſſion ; 
but this matier was above his auctorite, wherein they myght not 
medle, and humbly beſought the ſeid Lordes to have them 
excuſed of yevyng eny counſaill in that matier : and it 
was aunſwered them agayn, that the Lordes wuld not 
hold them excuſed, but let the King's Highneſs have 
knowleche what they ſaid; and theruppon the ſeid 


Cbaunceller remembred the Lordes Spirituelx and Tempe- 


relx of the ſeyings and excuſes of the Juſtices, and ſey- 


ings and excuſes of the Sergeaunts and Attourney, and alſo 


the grete commaundement of the King's Highneſs, that they 


had, to find all ſuch objections, as myght be mooſt mighty to de- 


fend the King's right and title, and to defete the title and cleyme 


of the ſeid Duc of York ; And alſo that the King myght 


underſtond, that the ſeid Lordes diden their true and 


faithful devoire and acquitall in the ſeid matier, deferred 
all the Lordes that every of them ſhuld ſey what he cowed ſey in 
fortefying the King s title, and in defeteing of the cleyme of the 


eid Duc: And than it was agreed by all the Lordes, that 


every Lorde ſhuld have his fredome to ſey what he wold 
fey, without eny reporting or magre to be had for his ſey- 


ing; And theruppon after the ſeiyng of all the Lordes 


Objectio 
contra titu- 
lum præ- 


dictum. 


1. 


* 


every after other, It was concluded, that thes matiers and 


articles, here undre writen, ſhuld be aleged and objecte 


ayenſt the ſeid cleyme and title of the ſeid Duc. 

Firſt, It is thought, that the Lordes of this Lond muſt 
needes call to their remembraunces, the grete othes the which 
they have made to the King our Sozreraigne Lorde, the which 
may be leyde to the ſeid Duc of Jork; and that the Lordes 


may not brebe thuo othes. 


em, It is thought alſo, that it is to be called to re- 
membraunce the grete and notable Acts of Parlements, 
made in divers Parlements of divers of the King's Pro- 
ports The which Acts be ſufficient. and reſonable to 
be leyd againe the title of the ſeid. Duc of Tork. Wk 
+ 44 ns which 
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which Acts been of moche more auctorite than any Chro- 
nicle, And alſo of auctorite to defete en) manner of title be 
made to eny perſons. 

Item, It is thought, that there is to be leyd agayn the 
ſeid title devers entaills made to the beires males, as for the 
Corone of Englond, as it may appere by divers Cronicles 
and Parlements. | 115 

Item, It is thought, yf the ſeid Duc ſhuld make eny 
title or cleyme by the Lyne of- Sir Leonell, that the ſame 
Duc ſhuld bere the Armes of the ſame Leonell, and not the 
Armes of Edmund Langley, late Duc of York. 

Item, It is to be allegged agen the title of the ſeid 
Duc, that the time that King Herry the fourth toke upon 
him the Corone of Englond, he ſaid be entred and toke upon 


him the Corone as right enheriter to King Herry the third, and 


not as a Conquerour. 
To the which Articles the ſeid Duc of York gave his an- 
- ſweres1n writeing as folowen. 


vii 


Here under folowen the anſweres of Richard Plantage - Reſponſo- 


net, called commonly Duc of Tork, &c. to certain raiſons 


right and title, ec. 


nes præfati 


8 . ; * Ducis ad 
and colours alleged, as it is ſt1d, ayenſt the matier of his Obje® 
| uli 


iones 
ſul 


prædicti. 


Firſt, Where it is ſeid, that it is thought, that the * 14. 


Lordes muſt nedes calle to their remembraunce the grete 
Othes which they have made to the King, which may be leid 
to the ſeid Duc, and that they may not breke thoo 

othes. | B 
I be ſeid Richard aunſwereth and faith, that every man, 
under the peyne of everlaſting dampnation, is bounde 
to obey to the lawe and commaundements of God, by 
the which lawe and commaundements trouth and juftice 
owe to be preferred and obſerved, and untrouth and in- 
Juſtice laid apart and repreſſed: and foe it is, that of this 
bond, and duetye of obedyence to God's lawe, noo man 
may difcharge himſelf by his owne deede or aft, promiſe or coth ; 
for elles of the contrary wold enfue innumerable incon de- 
niencies 3. wherefore ſith it is ſo, that the matier of the tr: 
tle and cleyme of the ſeid Richard Plantagenet is openly 
true, and lawful, and grounded upon evident trouth and 
juſtice ; It followeth, that man fhuld have rather conſide- 
ration to trouth, right, and juſtice in this matier, accor- 
dingly with the will of the law of God, then to any pro- 
mifſe or ooth made by him to the contrarie, confidered 
| namely, 


viii 


n. 16. 
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namely, that by the lawe and determination of holy 


Church an ooth made by oon perſone unto the pre- 
judice or hurt of an other, contrarie to trouth, juſtice, 
and charity, in the which ſtandeth the plentitude and 
perfection of Godd's lawe, is void and of noort effect, 
neither in eny wiſe obligatory ; And that the vertue and 
nature of an. ooth is to confirm trouth, and in no wyſe to im- 


755 it; And over that by the ooth of feaute, 1 or 


 ligeaunce, no man is bounden to any inconvenient or unlamfull 


thing ; And how be it that this anſwer is ſufficient to 
all maner objections that may be made ayenſt his cleyme 
and entent in this partie by reaſon or occaſion of any 


ooth, yet natheleſs the ſeid Richard, for as much as the 


matier of othes is. a matier ſpirituell, for more declara- 
tion of his conſcience, honeſty, and trouth in this partie, 
offreth himſelf redy to aunſwer before eny Juge Spiri- 
tuell, competent in place, and tyme covenable, to all 
maner of men, that eny thing woll purpoſe ayenſt him 
in that behalf. | 
And to ſhew clerely, that. lawfully withouten offence of 
God and conſcience he may cleyme and purſue his right, and de- 


fre Juſtice, in ſuch fourme as he dooth,' and that all other 


perſones, and namely the Peers and Lordes of this Reame may, 
and by the law of God and man ought to helpe, and aſſiſt him 
in trouth and juſtice, notwithſtand any.ooth of feaute, or other 
by him or them here before made. | 

Over this, where it is thought allo, that it is to be cal- 
led to remembraunce the grete and notable Acts of Parle- 


ment, made in dyvers Parlements of dyvers of the King's 


progenitours, the which actes been ſufficient to be levyed 
ayenſt the title of the ſeid Duc, and of more auctorit ethen 
ny Cronicle, And alſo of auctorite to defete any maner 
title made to eny perſone:: 

And alſo where tis faid, that it is to be leyde ayenſt 
the ſeide title dyvers entailles made to the heirs males, as 


for the Corone of Englond, as it may appear by dyvers Cro- 


nicles and Parlements : Vie 

The ſeid Richard Plantagenet aunſwereth and ſaith, that 
in trouth ther been noo ſuch actes and tailles made by 
eny Parlement herebefofe, as it is ſurmyſed; but only in 
the vijth year of King Herry the fourth a certeyne act and or- 
dinaunce was made in a Parlement, by him called, wherein be 


made the Reaumes of Englond and + raunce, amongs others, 
+ $1595 6. | 1255 


to 
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to be unto him, and to the heirs of bis body comyng, and to his 
1111 ſonnes, and the heires of their bodies commyng, in maner and 
ferme as it appereth in the ſame act; And if he myght have 
obteigned and rejoyſed the ſeid Corones, c. by title of Inhe- 
ritaunce, diſcent, or ſucceſſion, he neither neded, nor wold have 
defired, or made them to be graunted to him in ſuch wiſe, 
as they be by the ſeid ate, The which taketh no place, no- 
ther is of eny force or effe&t ayenſt him, that is right enheritor 
of the ſeid Corones, as it accordeth with Godd's lawe, and all 
natural lawes ; how it be that all other actes and ordinaunces 
made in the ſeid Parlement, and ſithen been good and ſuffiſant 
ayenſt all other perſones. T 

Item, Where it is thought; that if the ſeid Duc ſhuld 
make any title or cleyme by the line of Sir Leonell, he 
ſhuld bere the Armes of Edmund Langley late Duc of 
York : | | 

The ſeid Duc anſwereth, and ſaith, that trouth is, he 
myght lawfully have borne the Armes of the ſeid Sir 
Leonell here bifore, and alſo the ſame Armes that King 
Elward the third bare, that is to ſay, the Armes of the 
Reaumes of Englond and of Fraunce, but he abſteyned of 
beryng of the ſeid Armes, like as he abſteigned for the tyme 
of purpoſyng, and purſuing of his right and title, &c. for 
\ cauſes not unknowen to all this Reaume ; for though right for 
a time reſt, and bee put to ſcilence, yet it roteth not, ner ſhall 
not periſh. 5 . - | 
tem, Where it is alleged ayenſt the title of the ſeid 
Duc, that the ſaid Herry of Derby, at ſuch tyme as he 
toke uppon him the Corone of Englond, ſeid, that he 
entred and toke the ſame Corone uppon him as right 


enheritour to King Herry the third, and not as a Con- 


querour : 


The ſeid Duc therto ſaith, that ſuch ſaying of the 


ſeid King Herry the fourth may in noo wiſe be true, and 
that the contrarie therof, which is trouth, ſhall be large- 


ly ynough ſhewed, approved, and juſtefyed by ſuffici- 


aunt auctorite, and matier of record: And over that, that 


his ſeid ſaying was oonly to ſhadow, and colour fraudulently 
his ſeid unrightwyſe, and violent uſurpation, and by that moyen 
to abuſe deceyvably the people ſtonding about him. 

Item, The Saturday, the xvij day of this preſent Par- 
lement, it was ſhewed unto the Lordes Spirituelx and 
Temporelx, being in this preſent Parlement, by the 

E mout 


n. 16: 


n. 17. 


n. 18. 
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mouth of the ſeid Chaunceller, that the ſeid Duc of York; 
called beſily, to have haſty and ſpedy aunſwere of ſuch 


matiers, as touched his title aboveſeid; And hom that for 
as moche as it is thought by all the Lordes, that the title of the 


ſeid Duc cannot be defeted ; and in eſchewing of the grete in- 


convenients that may enſue, a meane was found to ſave the 
King's honour and aſtate, and to appeaſe the — Duc if he 
— which is this; That the King ſhall keep the 
Corones, and his aſtate, and dignity roiall, duryng his 
lyfe, and the ſeid Duc, and his heirs, to ſuccede him in 
the ſame; Exhorting and ſtering all the ſeid Lordes, that 
if eny of them cowde finde eny other or better meane, 
that it might be ſhewed ; whereuppon after ſad and ri pe 
communication in this matier had, it was concluded and 
agreed by all the ſeid Lordes, that ſith it was ſoo, that the ti- 
tle of the ſeid Duc of York cannot be defeted, and in eſchu- 
ing the grete inconvenients that myght enſue, to take the meane 
above-reherſed, T he othes that the ſeid Lordes had made unto 
the King's Highneſs at Coventre, and other places ſaved, 


and their conſciences therin clerel: And over that it was a- 


Concordia 
facta inter 
Regem & 
_—_— 


ucem. 
n. 19. 


greed by the ſeid Lordes, that the ſeid meane ſhuld be 
opened and declared to the King's Highneſs: And 
forthwith they went towards the King, where he was 
in his Chambre, within his Palice of Veſtminſter; and 
in their goyng out of the Parlement- Chambre, the ſeid 
Chaunceller asked of the ſeid Lordes, that ſith it was ſoo, 
that the ſeid meane ſhuld be opened by his mouth to the 
King's good Grace, yf they wold abide by him howſo- 
ever that the King toke the matier, and all they aunſwer- 
ed and faid, Le. 5 
All theſe premiſſes thus ſhewed and opened to the 
King's Highneſs, he, inſpired with. the Grace of the 
Holy Gooſt, and in eſchuying of effuſion of Chriſtien 
blode, by goode and fad deliveration, and avyce had 
with all his Lordes Spirituelx and Temporelx, conde- 
ſcended to acord to be made betweene him, and the ſeid 
Duc, and to be auctorized by thauctoryte of this preſent 
Parlement : The tenour of which accord' hereafter en- 
ſueth in maner and forme following. 
+ Bleſſed be Jeſu, in whos hand and bountie reftith, and 
is the peas and unitee betwixt Princes, and the wele of 
every Reaume ; thurgh whos direction agreed it is, ap- 
pointed, and accorded as followeth 3 Betwixt the mooſt 
. | mighty 
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mighty Prynce, King Herry the ſext, King of Englond; 
and of Fraunce, and Lorde of Irelond, on that oon partie, 
and the right high, and mighty Prince, Richard Planta- 
genet, Duc of Tork, on that other partie, upon certaine 
matiers of variaunce moeved betwixt them, and in eſpe- 
ciall upon the cleyme and title unto the Corenes of Eng- 
lond, and of Fraunce, and roial] power, eſtate, and dig- 
nite apperteigning to the ſame, and Lordſhip of Irelond, 
opened, ſhewed, and declared by the ſeid Duc afore all 
the Lordes Spirituelx and Temperelx, being in this pre- 
ſent Parlement, The ſeid agrement, appointment, and accord 
to be auctoriſed by the ſame Parlement. 


xi 


Firſt, Where the ſeid Richard Duc of York hath decla- 7e 


red, and opened as above, his ſeid title and cleyme in 


ſame verba- 
tim with the 


manere as followeth ; That the right noble, and worthy ing pu 


Prince, Herry, King of Englond, the third, had iſſue, 


Weſtminſter, the xv Kalends of Juyll, in the Vigill of St. 
Marc and Mercellian, the yere of our Lorde MCCXXXIX. 
and Edmund his ſecund Sonne, which was borne on 
St. Marcell day, the yere of our Lorde MCCXLV. 
The which Edward, after the deth of the ſeid King Her- 


ry his Fader, entitled and called King Edward the firſt, 


had Iſſue Edward his firſt begotten Son, entitled and cal- 
led, after the deceſſe of the ſeid firſt Edward his fader, 
King Edward the ſecund; which had Iflue, and leefully 
gate the right noble, and honourable Prynce, Edward the 
third, the true and undoubted King of Englond, and of 
Fraunce, and Lorde of Irelond ; which Edward the third, 
true and undoubted King of Englond, and of Fraunce, 
and Lorde of Irelond, had Iſſue and leefully gate Edward 
his firſt begoten Sonne, Prince of Wales, William Hatfeld 
ſecund begoten, Leonell third begoten Duc of Clarence, 

John of Gaum fourth begoten Duc of Lancaſter, Edmund 
Langley fifth goten Duc of York, Thomas Wodeſtoke ſixt 
goten Duc of Glouc, and William Windſore the ſeventh go- 
ten; The ſeid Edward Prynce of Wales, which dyed in 
the lyfe of the ſeid Edward King, had Iſſue and leefully 
gate Richard, the which ſucceeded the ſame Edward King, 
his Grauntſite, in roiall dignite, entitled and called King 
| Richard the ſecund, and dyed without Iſſue. William 
Hatfeld, the ſecund goten Sonne of the ſeid Edward 
King, dyed without Iſſue. Leoni, the third goten 


Sonne 


into the Par- 
lement, n. 11. 


and leefully gate Edward his firſt begoten Sonne, born at 
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Sonne of the ſame Edward King, Duc of Clarence, had 
Iſſue, and leefully gate Phelippe his only daughter and 
heir, which by the Sacrament of Matrimonie copled 
unto Edmund Mortymer Erle of Marche, had Iſſue, and 
leefully bore Roger Mortymer Erle of Marche, his ſonne 
and heire ; which Roger Erle of Marche had Iſſue, and 
leefully gate Edmund Erle of Marche, Roger Mortymer, 
Anne, and Alianore; which Edmund, Roger, and Alianore, 
dyed without Iſſue; and the ſeid Anne under the Sacra- 

ent of Matrimonie copled unto Richard Erle of Cam- 
brigge, the ſonne of the ſeid Edmund Langley, the fift 


- goten ſonne of the ſeid King Edward, as it is afore ſpe- 


cified, had Iſſue, and leefully bare Richard Plantagenet, 
commonly called Duc of York: The ſeid John of Gaunt 
the fourth goten ſonne of the ſeid King Edward, and 
the younger Brother of the ſeid Leonell, had Iſſue, and 
leefully gate Henry Erle of Derby, which incontinent, af- 


ter the time that the ſeid King Richard reſigned the Corones 


of the ſeid Reaumes, and the ſeid Lordſhip of Irelond, 
2 entred upon the ſame, then beying on hee Ed- 
mund Mortymer Erle of Marche, ſonne te Roger Morty- 
mer Erle of Marche, ſonne and heir of the ſeil Phelippe, 
daughter and heir of the ſeid Sir Leonell, the third ſonne 7 
the ſeid King Edward the third; to the which Edmund the 
right and title of the ſeid Corones and Lordſhip by lawe and 
cuſtome belonged. | | 

To the which Richard Duc of York, as ſonne to Anne, 
daughter to Roger Mortymer Erle of Marche, ſonne and 
heir to the ſeid Phelippe, daughter and heir to the ſeid 
Leonell, the third goten ſonne of the ſeid King Edward 
the third, the right, title, dignite roiall, and eſtate of 
the Corones of the Reaumes of Englond, and of Fraunce, 
and of the Lordſhip and Lond of Irelend, of right, lawe, 
and cuſtume apperteigneth, and belongeth, afore eny iſſue of 


the ſeid John of Gaunt, the fourth goten ſonne of the ſeid 


King Edward. 
The ſeid title natheleſs notwithſtanding, and without 
prejudice of the fame, The ſeid Richard Duc of York, ten- 


dlerly defrreyng the wele, reſt, and proſperite of this lond, and 


to ſet apart all that, that myght be trouble to the ſame, and 
conſidering the Poſſeſſion of the ſeid King Herry the ſixt, and 
that he hath for his time be named, taken, and reputed Kin 
of Englond, and of Fraunce, and Lorde of Irelond; is 
content, 


AX PPE N D 

content, agreeth, and conſenteth, that he be had, reputed, and 
taken, King of Englond, and of Fraunce, with the roiall 
eſtate, dignite, and pre-eminence belonging therto, and 
Lord of Irelond, duryng his lyfe naturall ; and for that 
time the ſeid Duc, without hurt or prejudice of his ſeid 
right and title, ſhall take, worſhip; and honour him for 
his Soveraine Lorde. 

Lem, It is accorded, appointed, and agreed, that the 
ſeid Richard Duc of York rejoyſe, be entitled, called, and 
reputed, from hens forth verrey and rightful heire to the 
Corones, roiall eſtate, dignite, and Lordſhip aboveſeid ; 
and after the deceſſe of the ſeid King Herry, or when he 


woll ley from him the ſeid Corones, eſtate, dignite, and 


Lordſhip, the ſeid Duc, and his heires, ſhall immediate- 
ly ſucceed to the ſeid Corones, roiall eſtate, dignite, and 
Lordſhip. 5 

Item, For the more eſtabliſhing the ſeid accord ; It is 
appointed, and conſented, that the Lordes Spirituelx 
and Temporelx, being in this preſent Parlement, ſhall 
make oothes to accepte, take, wurſhip, and repute the 
ſeid Richard Duc of York, and his ſeid heires, as above is 
reherced ; and kepe, obſerve, and ſtrengthen, in as much 
as apperteigneth unto them, all the things aboveſeid, and 
refiſt to their power all them that wull preſume the con- 
trary, according to their eſtates arid degrees. 

The King underſtanding certainly the ſeid title of 
the ſeid Richard Duc of York juſt, lawful, true, and ſuffi- 


_ . fant ; by thavis and aſſent of the Lordes $pirituelx and 


Temporelx, and Commens in this preſent Parlement 


aſſembled, and by auctorite of the ſame Parlement, de- 


clareth, a pproveth, and ratifieth, confermeth, and ac- 
cepteth the ſeid title juſt, good, lawfull, and true, and 
therunto yeveth his aſſent, and agreement, of his free 
will and libertie. And over that, by the ſeid avis and 
auctorite, declareth, entitleth, calleth, ſtabliſheth, afferm- 
eth, and reputeth "the ſeid Richard Duc of Tork verrey, 
true, and rightfull heire to the Corones, roiall eſtate, and 
dignite of the Reaumes of Englond, and of Fraunce, and 


of the Lordſhip of Irelond aforeſeid; and that according 


to the wurſhip and reverence, that theito belongeth, he 
be taken, accepted, and reputed, in wurſhip and reve- 


rence, by all the States of the ſeid Reaume of Englond, | 


and of all his Subgetts _ ſaving and ordeigning by 
the 


xiii 


n. 25, 


n. 27. 
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the ſame auQorite, the King to have the ſeid Corones, 


Reaumes, roal] eſtate, dignite, and pre-eminence of the 
ſame, and the ſeid Lordſkip of Irelond, duryng his lyfe 


naturall. And ferthermore, by the ſame avis and aucto- 


rite, wolle, conſenteth, and agreeth, that after his de- 


ceſſe, or when it ſhall pleaſe his Highneſs to ley from 


him the ſeid Corones, eſtate, dignite, and Lordſhip, or 
therof cefſeth ; The ſeid Richard Duc of Tork, and his 
heires, (hall ymmediately ſucceed him in the ſeid Coranes, 


roiall eſtate, dignite, and Lordſhip, and them then have 
and joy, any Act of Parlement, Statute, Ordynaunce, or o- 


ther thing, to the contrarie made, or interruption, or dyſcon- 


 tinuance of poſſeſſion notwithſtanding. And moreover, by 


the ſeid avis and auctorite, ſtabliſheth, graunteth, con- 
fermeth, approveth, ratifieth, and accepteth the ſeid ac- 
cord, and all things therin conteyned ; And thereunto 
freely and abſolutely aſſenteth, and agreeth. 


rom this Record it is evident, | 
Richard Duke of York 1 his bare Claim and 
Title to the Lords only. 
2. Richard Duke of Tork did not petition the Lords, 
n. 11, 
3. His Counſel only delivered in a Writing, con- 


taining his Deſcent and Title by Birthright, and Heredi- 


tary Succeſſion, and nothing elſe. 

4. The Matter was ſo high, the Lords could not 
anſwer it, nor enter into Communication thereof, with- - 
as the King s Command, Agreement, and Aﬀent. 

. The King conſented, and prayed and commanded 
the "Lon to ſearch and find out what might be oppaſed 


to the Duke's Claim and Title. 


6. They ſent for the Judges, to adviſe what might 


be ſaid Roy! the Duke, to fortify the King's Right. 


7. The Judges excuſed themſelves, for that the Mat- 


ter was ſo high, and touched the King's high Eftate, and 
Regality, mhich was above the Law, and paſſed their 


Learning ; ; wherefore hey dare not enter into Commu- 
nication thereof. 

8. The Lords, upon this Anſwer of the Judges, ſent, 
for the King's Serjeants and Attorney, and gave them 
the ſame Command; who, made the fame Excuſe the 
wages bad gone: ; ; but the Lords would not we it: 

ere- 
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Whereupon the Articles and Reaſons againſt the Duke's 
Claim and Title were exhibited, n. 13. | 

9. That in the Articles and Reaſons againſt the Duke's I. Aur, 
Claim and Title, there is not the leaſt Word of Phili pas p. 22, 23. 
being illegitimate, or that her Father was divorc'd from 
her Mother; nor is there the leaſt mention, that the 
Houſe of Lancaſter claimed by Preſcription of fixty Years 
Poſſeſſion, (which comes from Doleman) and the Author 
is to find out both theſe Things in the Parliament Rolls, 
or be guilty of downright Falſhood ; for he reports 
them both, as pleaded againſt the Duke's Title. As to 
the firſt, there needed no other Argument, if it had 
been inſiſted on, and could have been made good. And 
as to the ſecond, neither was it inſiſted on, or mention d, 
as was ſaid before; and if it had, Nullum tempus occurrit 
Regi, would have been a ſure Rule in this Caſe: For it 
is abſurd to think, that Preſcription, at leaft ſo ſhort a 
Preſcription as this, could juſtify a Wrong, and make a 
Title in this Caſe; for there 1s another Rule of Law, 
Non confirmatur Tractu temporis, quod de jure not ſubſiſtit; 
no Length of Time makes that lawful, which was not 
ſo from the Beginning. If there be a Right Heir of the 
Crown, that claims, or elſe would claim, but that he 
wants either Notice of his Right and Title, or Power 
to make it good, or forbears to claim for other ſufficient vide . 16: 
Reaſons ; here Preſcription ſignifies nothing. 

10. It was allowed, at leaſt not contradicted, that all 
Perſons, and namely the Peers and Lords, might, and by 
the Laws of God and Man ought to help and aſſiſt him in 
Truth and Juſtice, n. 14. „ 

11, It was the Judgment of all the Lords, that the 
Title of the Duke, which was only Succeſſion by Birth- 
right, and Proximity of Blood, could not be defeated, 

12, That Richard Duke of Tork was by King Henry, 
and the Lords, acknowledged as very and rightful Heir 
to the Crown, and that he was ſo to be called. 

13. That the Mean found out to fave the King's 
Honour, and appeaſe the Duke, if he would, was not, 

nor could be impoſed or forced upon him; but he was 
at Liberty to accept or refuſe it, and was no ways bound, 
but by his own Conſent, n. 18. '. - 

14. The Oath that Richard Duke of York took, was in, 
Purſuance of the Agreement; and any Man may —_ 
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take an Oath to make good a Bargain, where no Man re- 
ceives Injury but himſelf; and fo with his Conſent that is 
injured, any other Perſon concerned in the Agreement, 
may ſwear to the Obſervation of it. 

Laſtly, The Weal, Reſt, and Proſperity of the Land, 
(which the Author calls the Publick Good) followed this 
Agreement ; and the Reaſon was, that the Crown was 
reſtored to the Right Heir; whereupon. all Murmuring, 


Hatred, Strife, and Contention amongſt the People, 


Ad p. 105. 


and Evil-will and Contrivances againſt one another, 
ceaſed. 1 


Nums. II L | 
Fol. 165. Repiſtri Stillington B. oy Wells E piſcopi, 14 90. 
Certificatio Mandati Domini Archiepiſcopi Cant. pro decla- 


ratione & confirm. Tituli & Matrimonij Domini noſtri 
Regis. 


| UR H. Fadre the Pope Innocent VIII, &c. by 

his proper Motion without Procurement of our 
Sovereign Lord the King, or of any other Perſon, for 
Conſervation of the Univerſal Peace, and eſchewing of 
Slanders, as ſhould gendre the contrary of the ſame ; 


. underſtanding of the long and grievous Varyances, Diſ- 


ſenfions, and Debates, that hath been in this Realm of 


England, bytween the Houſe of the Dutchy of Lancaſtre 


of that one Part, and the Houſe of the Dutchy of York 
on that other Part: Willing all ſuch Divifions in Time 
following to put apart: By the Counſel] and Conſent 
of his College of Cardinals, approveth, confirmeth, and 
ſtablyſheth the Matrimony and Conjunction made by- 
tween our Sovereign Lord King Henry VII. of the Houſe 
of Lancaſtre of that one Part, and the Noble Princeſſe 


Elizabeth of the Houſe of York of that other Part, with 


all the Iſſue lawfully born bytween the ſame. And in 
lykewiſe his Holineſſe confirmeth, ſtablyſheth, and ap- 
proveth the Right and Title of the Crown of England 
of the ſaid our Sovereign Lord Henry VII. and the Heir 


of his Body lawfully begotten to him and them perteyn- 


ing, as well by reaſon of his nigheſt and undoubted Title 
of Succeſſion, as by the Right of his moſt Noble Victo- 
ry, and by Election of the Lords Spirituall and Tempo- 
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nil anther Neth of this Realme, and by the Act, 
and Authority of Parliament Sade by __ 
States of the Lond. Furthermore he approveth, con 
firmeth, and declareth, that if it pleaſed God, that the 
ſaid Elizabeth, the which God. forbid, ſhould deceaſe 
without fue, bytween our Sovereign Lord and Her of 
their Bodies born; that then ſuch Iſſue as bytween him 
and her, whom after that God ſhall joyn him to, ſhall he 
had and born tight Inherĩtours to the ſane Crown ard 
Realme of Eg land. Over this, the ſame tint H. Fadre 
gevith his Bleſſing to all Princes, Noblys, and other In- 
habitants of this Realme or outward, that aydeth and aſ- 
ſerteth the ſuid our 8 d and his Heir agenſt 
ou or'ther:;Rebells,” geving to them, that dye in his and 
— —— Nag gw} kardon and * wr 
0 Kin 5 Oe 4 Kun rv. | m_ = 
In Lord Chief Juſtice Coke's 4th he 4. 1vof the High 
| Pc egy ons van is the N Act. 4 


3 it ti 4 1 


5 X; wr Criſis Con ſang ine, noſtri moblibus 
viris Jcanni Militi, b e, Thom 
ac dike nobis nobili mul ieri Joanne Beaufort Donicelle 
germanis pracharif mi auunculi noſtri foonnis/Dutes Lanca 
natis Ligeis i noſtris 4 Of, Nor dicti Avunculi 2 
Genitoris veſtri precibus inclinati, uobiſcum qui (ut aſſer itur) 
defectu natalium patimini, ut buju ant defectu ( quem 2 — 
qualitatis quæcunque præſentibus volumes pro 
ter exprelſis) non _obſtante, ad quaſcungue "to 8 
(exceptd dignitate Regali) prebeminentias, ſtatis, gradus, 
& afficia publica ( privata, tam perpetua quam temporalia, 
atque feudal. ac Nobii. quibuſcunque aominibus nuncupantur, 
yer” Ducatus,, Principat, Comitat'; 1 alia 
fuerint, etiamſi medliatꝭ, del immediar, del d dale dependent | 
ſeu teneantur, \prefich, promovert, eligh aſſumi, & admitti, 
illague recipere, retinere perinde liberè & licitè ualeatis, ac 
r de lkegitino e eriſteretis, — cunique ſtatutis ſew 
confactudinibus Regm noſtri Anglia in contrarium editis ſeu 
. le bic babemus talittr expreſſts ): nequiaquant 
obftantibus p de eee Fd es as de of- 
ſenſu Parkamenti 8 præſent 
q oo \ ng quemlihet N rfitainus & legiti- 
. Died 2002 N Dani | mamus. 
eig 
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\ FER our hearty ee ti Whiere- 
as the Queen's Highneſſe, Queen Jane, being pre- 
featly by Juſt Title in fall Poſſeſton of the Imperiall 


Crown of this Realme,and other Dominions, and Preemin- 
ceencies thereunto belonging; and the Lady Mary, Ba- 


. ſhe may, ſtyrre and provoke the Common P 


ſtard · Daughter of the late King of famous Memory, Ki 
Henry VI Vill, doth not only by all the Waies and — 


eople of this 
Realme to Rebellion, but alſo ſeeketh Means to bring 


in great Force of Papiſts, Spanyards, and other Strangers, 
for the Aid of her unjuſt l unnaturall Pretence, to the 


great Perill and Danger of the utter Subverſion of God's 

Holy Word, and of the whole State of this Realme : 

Albeit wee nothing doubte, but theſe ſeditious and rebel- 
lious Doeings of the ſaid Lady Mary, being well known 
unto you, will of themſelves admoniſh you of your Du- 
ties to your, and our ſaid Sovereigne Lady Queen Jane, 
and the Preſer vation of the true Religion, and antient 
Liberty of your naturall Country againſt Forreign Pow- 


ers; yet conſidering, what Deſolation may come to Men 


s being Iilegici 


of Worſhip, and good Degree, and Wealth, by the Re- 
bellion of the baſer ſort ; we have thought good to ſig-· 
nify unto you, that our ſaid Sovereig Le Queen 
June s Pleafure and Commandment is, "= you i 7 hall not 
only uſe all manner of Travel and Labour to keep and 


preſerve her Majeſty's People, inhabiting nigh about you, 


in Peace and good Quiet, and to repreſſe all others, 
chat ſnall goe about to move any Tumult, either by the 
Pretence of the unjuſt and fayned Title of the Lady Ma- 
mate and Buſtard, as is aforeſaid, or by 

any other means ʒ but alſo to put yourſelves in order, with 
ſueli Numbers of Horſemen and Footmen, as you ſhall 
be able to make of your Servants and Tenants, and 
others under your Rules and Offices ; ſo as you may up- 
on ſending Er, or other knowledge given you, eithet 
repayre to our very good Lord, the Duke of Northumber- 


land, who having with him a very good Lord the Mar- 
quis 
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zuis of Northampton, the Erle of Huntington, and other 
ecſonages of Eſtate, is preſently in the Field with our 
ſaid Sovereign's Power, for the Repreſſion of the ſaid Re- 
bellyons : Or otherwiſe be employed for the Defence of 
the Realme, us the Caſe. ſhall require. By your good 
Travell herein, you ſhall not only declare yourſelves 
good and faythfull Miniſters to the Queen's Highneſſe 
and your trey, but alſo well deſerve to and her 
Highneſſe your good and gracipus Lady, in any your 
reaſonable Fad and us alſo moſt ready to further your 
=—_ Suits accordingly. ner uy org! ye n , 
well. 1 71 | 
CO Torts "Your + aft > Tho Du, 
ae; Omt. T. Ely Cane Wyacheltey, Bedford, 'Suf- 
fulke, Acatidet, Shrewsbury e Ryche; 
01 W. Petre, W. Ceeyll, J. 
T's oi Bed: För 1+ the Sheriffe 15 
Kent, the Juſtices of Peace of the 
©" ſame Shire and to every of them, 


Nu. VI. | N | Ad p. 186. 
Journal of the Houſe of Lords, a ann. alt. Hen. IS . 


Memorand. UOD die Line, viz. ie hs Fo: 
Anno Regni Regis "Ho 8e 35% Domi- 
nus Cancellarius,*conſidentibus untver ſis magnatibus, convotatis 
etiam Militibus, & Burgen/ſibus 4 Domo comminni, plend, viz 
Curia, declaravit martem. Domini noſtri Regis Hen. d, qui 
abiit die Veneris ultimo praterito, cujus anime propitietur 
Deus. Qua res dici non poteſt qudm erat ludtuofa onnibus, & 
triftis auditu; — dero ye dix potuit — ef- 
fari : tandem cerd. ſedato fletu, W refectis animis omnium ro- 
cordatione 2 Edwards Divind indole imbuti; tum etiam 
lecrione bend mag partis Teſtumenti dicti Domini noſtri Re- 
defuncti, id a qui een eft publice per Nn Paget militem, 
— Ecrerarium difti Domini Regis, ſc. de ſucteſſione 
in Regno, de gubernandd Repub. durante  minore ætute jam 
diffi Domini Principis Edwurdi, de ſolvendis debitis, de pra- 
ftandis promiſſir, fc. D. Cancellarius declaravit, per mortem 
bike Damin Regis "RM eſſe hoc Fm Oc. 
NPs: Nums:; 
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Nou. VII. Ne 


A Declaration of the Succeſſion of the Crowne Imperial of 
Ingland, made by J. Hales, 1363. | 


N ſo great and waighty a Matter as we el in na, 
which concerneth the whole Realme univerſally, 
and every one of us particularly, I thinke I ſhall not 
neede to uſe any longe proheme to purchaſe your Fa- 
vors to be content, or to move yow to be attentive to 


marke what ſhall be ſayd. For as we few choſen of an 


infinite Multitude to treat and do theſe things, that ſhall 
be for the Benefit of the Commonweale,-and be put 
in Truſt for the Body of the Realme : So ] truſt Nature 
hath engrafted in usa defire to ſeeke thoſe things, which 
may doe us good, and to avoyd the contrary : Wherefore 
not mindinge to uſe more Words then needs, nor fewer 


then me thinke the Greatnes of the Cauſe to require, I 


will directly proceed to the Matter. 
The great and horrible Murders, and blood: y Battayles, 
that were betweene the Factions of the Red Roſe and 


the White, the Howſe of Yorke and Lancaſter, for the 


Crowne of this Realme, by the happy Mariage-of 


Kinge H. the vijth, and Queene Elizabeth his Wife, 


vuere ended; whereby great Quietnes and Peace (thanks 
be unto God) hath followed 1 in this Realme, God graunt 


it may ſo continew. 

his Kinge H. the vij and Queene Elizabeth had Iſſue, 
as yow know, Kinge H. the viijth, the Lady Margaret, 
and the Lady Mary. Kinge H. the viijth had Iſſue 
Kinge Edward the vith, Queene Mary, and Queene 


| Elizabeth, the Queene's Majeſty that now is. 


The Lady Margaret was firſt maryed to James K. 
of the Scotts, who had Iſſue James Kinge of Scotts, Fa- 
ther to Mary now Queene of Scotts. After his Death ſhe 
maryed with the Erle of Angwiſh, and had Iſſue by him 
the Lady Margatet, now' Counteſſe of Lenne. 

The Lady Mary, the other Daughter of Kinge Hene- 
ry the vijth, was firſt maryed to Lewis the French Kitige, 


and had no Iſſue of him. After ſhe was maryed to 


e Duke of Suffolke, firſt DE in. Fraunce, and 
* * 
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afterward openly in England. The Duke and She had 
Iſſue the Lady Frauncis, and the Lady Elianor. 

The Lady Frauncis beinge eldeſt, was maryed to the 
Marques Dorcet, by whom ſhe had Iſſue the Lady Ca- 
therine, and the Lady Mary. 

The Lady Elianor was maryed to the Erle of Comber- 
land, and had Iflue the Lady Margaret, now Wife to 
the L. Straunge. - © TSS | | 

By the Statutes of Kinge Henery the viij, 28 and 35: 
the Crowne was intay led (as you know) for lacke of lflue Sur. -3 . 
of Kinge Edward to Q. Mary, and to the Q. Majeſty © © 35 
that now is; and for lacke of Iſſue of their two Bodyes, 
to ſuch Perſon and Perſons in remaynder, as ſhold pleaſe 
Kinge Henery the viij, and accordinge to ſuch Eſtate, 
and after ſuch Manner, Forme, Facion and Condition, as 
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ſhold be expreſſed, declared, named, and lymited in his | [ | 
Highnes Letter Patents, or by his laſt Will in Writinge, ® 
ſigned with his Grace's hand. has f 
For the Eſtabliſhment of which Succeſſion we the Sub- 43 
jedts of this Realme, beſides our Promiſe by that Act des. | 9 
clar d, were alſo ſworne by Othe, that we ſhold be obe- __ 


dient to ſuch as Kinge , accordinge to the ſayd Eſta- 
rutes, ſhold appoynt to ſuccede the Crowne, and not to 
any other within this Realme, nor to any forreyne Auc- 
thority, Power, or Potentate ; which Words do print * 
well in your Myndes (I beſeech yow.) Whereupon the | | 
ſayd Kinge H. made his Will accordingly, in which he N 
put the Heyres of the Lady Frauncts firft, and next the 
Lady Elianor in remaynder. : van wat 
Others ſay, he cauſed a Will to be made, which was 7 
not accordinge to the Statute ; for that it was not ſigned 4 
with his Hand. Some ſay he made no Will at all. | | 
© The Queſtion groweth, whether the Heyres of the ny 
Scottiſh Queene, or the Heyres of the Lady Frauncis and | 14 
Elianor be next Inheritors to the Crowne; if it ſhold 
pleaſe God to take from us the Queene's Majeſty with- 
out Heyres of her. Body, or whether any of them be in- 
heritable ; whereunto I declare my Minde and Judge- 
ment. _ why | : | | | 
Firſt, The Legacyes and Bequeſts, that Kinge H. " 
made to diverſe both of Lands and Monny, declare that 
he made a Will; for all were performed and ſatisfyed, 
J am enformed. ; | At 
f | Alſo 144 
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Alſo after his Deceaſe, diverſe Indentures tripartite 
were made betweene King Edward and the Executors of 
Kinge H. his Will, and others; and diverſe Purchaſes | 
and Patents paſſed under the Great Seale of Ingland, in 
conſideration of the Accom pliſhment and Performance 


of Kinge H. his Will. | 
Thirdly, Ther was a Will in the Name of K. Henery 


" enrolled i in the Chauncery, and diverſe Conſtats therof 


made under the Great Seale, in which Will the Remayn- 


der of the Crowne was in the Heyres of the Lady Fraun- 
cis firſt, and afterwards in the L. Elianor. 


Finally, Ther was a Clauſe in the fame Will, that 
all the Wills made at any other Time, were 'Voyd 
and of none Effect; which needed not, if there had 
been none other Will; and that figned with his Hand. 

All which be evident Arguments, that Kinge H. dy- 


ed not Inteſtat, but that he made a Will; ond that it 


was the ſame Will, that was enrolled in the Chauncery ; 
for it is not to be thought, that ſuch Enrollement as 
done in vayne. | 
If the Will were made accordinge to the Statute ; then 

it 1s without all doubt, that as we be bound, and have 
taken them for Kings and Queens by Name, that be ex- 
preſſed in the ſayd Statuts, ſo we be bound to accept 


— that be declared by the Will in Remaynder or Re- 


the Lord is certayne, 


vercion 3 That is, the Heyres of the Lady Frauncis, and 
the Lady Elianor; for they be expreſſed in the Will, 
and ought to have it by the like Aucthoritye and Title, 
as other expreſſed in the Statute ; bycauſe it was in like 
manner done with the Conſent of the whole Realme 
confirmed by Othes, which being not contrary to God's 
Lawes, nor the Law of Nature, and beinge in our 
Powers to obſerve and keepe, we ought not in any 
wiſe to alter or breake ; for we know the judgments· of 
That he will not hold him guiltles that 
taketh his Name in wayne: And fo the Act and Willis a 
Barre and Excluſion to all —_— be they: never ſo 
near of Bloud, if any there be. 
But ſome fay, it is no Will e accordinge to the 
— bycauſe it e G0 the King's Hand, | 

y they. ‚ 

I pray yow conſider well the Matter: If it ſhold 
now be doubted, whether it was his Hand; and that 
none 
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none ſhold be interpreted his Hand, but that was written 
with his owne Fingers; you hold admitt ſome of the 
Parlayments made by Kinge H. the Eyght 3 for the Sta- 
tute made Ae xxxii of Kinge H. vinth, ca. xy, Sar. 33H.8. 
ſaythe, that the King's Royal Aſſent with his Letters * 11 
Patents under his Great Seal, and ſigned with his 
Hand, and declared in the higher Houſe to the Lords 
and Commons, is of ſuch Force, as if he were preſent ; 
accordinge to which Act diverſe Aſſents at Parlayments 
were made, and in ſome of them fome were attaynted 
of Treaſon, and ſuffered. Now if we ſhold doubt, whe- 
ther it were his Hand or not, we mought perchaunce | #4 
bringe ſuch things in doubt, as we wonld not Badly f 


come in doubt of ; for we ſhould put whole arlay- K. 
ments in doubt. 


But it may be ſayd, ſith by theſe Statutes that Power f 
was given to King H. that he might make his Will of 9 
the Crowne, which otherwiſe by Law he cold not doe; 4 
Reaſon it is, he follow the Law preſcribed; if he hath * 
not done it, then it is voyd i in Law; bycauſe forma dat 4 
eſſe ret. 6. 


To this I aunſwer, that albeit it was not figned with ' 
his Hand, yet is it not a ſufficient Cauſe, that we ſhold 
reject it; for if the Forme be fo neceſſary to be obſer- 
ved ; why, I beſeech yow, do you allow Queene Marye's "8 
Parlayments, that were called by Writts, without the f 
Addition of the Stile and Title of the Supreeme Head 
of the Church of England, &c. when there was a ſpe- 4 
ciall Statute, and of the greateſt Importaunce, before } 
made of purpoſe to declare, that the Biſhop of Rome ? 
had no Authority within this Realme; and chiefly up- " 

on this Cauſe, for that Kinge H. ſeinge his Daughter 9 
Mak 's Stubbornes and Malice to his Doings, and fond 
Devotion to the Pope, ment, that if ſhe old at any 
Time come to the Place, ſhe ſhold not, if ſhe wold, 
undoe that he had done. And if yow will ſay, theſe 
Words of Supremacy needs not, albett there were fuch 
a Statute ; much lefle ſay I, theſe Words (with his 4 
Hand) need in this Caſe: For if you mark well the 10 5 
Conſideration, hy this Aucthority was given to Kinge j 
Henery the viijth, for the Eftabliſhment of the Succeſſion; 
yow ſhall find, it was to no other Ende, then the Statute 
of linge! H. viijth in xxviip” declareth; that is, _ St. 288.8. 

after 


xxiv 


rex 


after his Life the Realme ſhold not be deſtitute of a law- 

full Governour, which ye fee in this Will in this Part 
is fully performed ; for by his Will he hath put firſt in 
Remaynder theyres of the Lady Frauncis, and then the 
Lady Elianor ; which beinge next of his Blood and 
Kinne, and ſuch as he loved, and had no cauſe to hate, 
Nature did move, and Reaſon did teach, to preferr 

above all other. | vs. 1 0-44 

Iheyres of the Scotti/h Queene (ye know) he had no 
cauſe to love ; for Kinge James, when he had promiſed 
to meete him at Yorke, mocked him; and afterwards 


made Warre agaynſt him. And when the Lords of 
Scotland (after Kinge James his Death) had promiſed 


him the Mariadge of their Queene, they deceyved him, 
and maryed her to the Erle of Angwihhe ; which was 


not only without his Conſent, but alſo unorderly and 


unlawfully done (as it-is ſayd.) And for the Words in 


the Statute (the Will to be ſigned with his. Hand) is not of 


neceſſity ; for that it was ment for the Succeſſion ; for 
he might have appoynted a Succeſſor certayne without 
his Hand-Writinge ; but for the more ſuerty, there ſhold 
be-no counterfeyted Will in his Name, which cannot be 
preſuppoſed of this Will, when theſe be named in Re- 
maynder, which of Nature and Right ought to be præ- 
ferred therunto. Shall we then with cavelinge Words 
ſubvert the State, when by the true Meaninge of the Sta- 
tute, and without Injury to any, we may preſerve our 
Country in Safety? Surely in my Judgement ther is no 
Reaſon, Equity, or Conſcience, that can lead us ſo to 
doe: But, ſay they, it is not his Will ſigned with his 
Hand as the Statute requireth. How prove they that ? 
Eyther it muſt be diſproved by. a ſufficient Number of 
Witneſſes, ſuch as I take, bothe the Law Civill and Ca- 
non doth allow ; for by what Law it was made, by that 
Law it muſt needs be diſproved : Or elſe by compa- 
ringe the Hand and Signe, the Particle is figned, with 
other Writings that were figned with his own Hand ; 
But ſuch Conferrence cannot be, bycauſe the Original 
cannot be found: And to ſay. the very truethe, after 
the Will was once proved and allowed, (which 1 take to 
be ſufficiently done) when it was enrolle in the Chaun- 
cery, and publiſhed under the Great Seale of Ingland, 
by Kinge Edward the vith, being the Supreme Head in 

| Earth 
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Earth of the Church of Ingland, and ſo a ſufficient Or- 
dinary, the Particle needed not; for the Record was 6f 
more Strenght. | 

But, ſay they, there can be no ſuch Record found in 
the Chauncery. Whether there be an y ſuch Record re- 
mayninge therof, or not, I know not; but ſure I am, 
there was a Record thereof, and diverſe Conſtats made of 
it under the Great Seale of Ingland, for every of the 
Executors, and alſo for ſome others. 

But I pray yow tell me, is it Reaſon, bycauſe the Ori- 
ginall, nor any Record therof appearethe, the Right of 
thoſe that be in Remaynder ſhold be loſt? Do Men looſe 
their Inheritaunce, if by Chaunce of Fire or otherwiſe 
theit Evidence be loſt? And did Sir Richard Sackrill, 
Sir John Maſon, Sir Henery Newell, or theyres of Sir Phil- 
lip Hobby, loſe the Right to the Biſhop of Wincheſter's 
Lands, bycauſe the Record thereof was deftroyed ? J 
trow yow will deny it; bycauſe the laſt Parlayment yow 
did orderly reſtore them. And albeit there be no Re- 
cord of K. Henery his Will; yet there is no doubt, but 
ſome of the Conſtats doe remayne, and alſo Coppyes 
therof: And the Memory therof is ſo freſh, that albeit 
all the Conſtats and Coppyes were deſtroyed, yet there 
be Men, that do remember, that there was ſuch a Will, 
and that the Remaynder was declared to be in the Heyres 
of the Lady Frauncis, and the Lady Elianor. 

But let us conſider (I beſeech yow) at what Time, 
and to what Purpoſe, and End, the Record of the Will 
was defaced and deſtroyed : It'was done in Queene Ma- 
rye's Time (as the common Report goeth) and it muſt 
needs be preſumed, that ſuch wiſe and learned Men, as 


then bare the* Sway of the Realme, wold not doe it for 


nought. oy 
Was it bycauſe Queene Mary wold not ſatisfy the 
Bequeſts and Legacyes therein mencioned ? That cannot 


be; for all were largely payd and performed before her 


Time to the uttermoſt. Was it then bycauſe they wold 
not have the Maſſes and Obytes therin expreſſed conti- 
nued ? That cannot be thought, when {he and thoſe 
that did it, did put their chief Truſt of Salvation in 
Maſſes and Obytes. en | | 

Was it bycauſe they tendered Kinge H. his Honour, 


that they wold not have it appeare, that his Will _ 
g is 
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his Death, and his Doings in his Life-time, were con- 
trary? How cold that be, when they labored by all the 
Wayes they cold, to undoe that which he had done ; to 
deface and diſhonor him in all Things; and as ſome 
thinke, burnt alſo his Bones ? | | 

Was it bycauſe there was any thinge in the Will, 
which might authorize the Executors to withſtand in any 
thinge Queene Marye's Affections? None were ſo ply- 
able to her Devotions as the Executors, and they that 
were named in the Will: Was it bycauſe they wold barre 
the Queene's Majeſty that now is of the Crowne ? That 
cold not be; for ſhe claymethe it, not by Will, but by 
Statute. 

Seinge then that none of theſe Cauſes, that I have 
told, ſerved to maintayne their Doinges, for the Deſtru- 
ction of this Will; and that both the Originall, and the 
Record of the Will be deſtroyed ; it muſt of Neceſſity 
be concluded, that it was done onely, for that they 
knew the Will to be lawfull, and ſaw no other way to 
deprive the Heyres of the Lady Frauncis of their Right 
to the Crowne; otherwiſe they had no Cauſe to conceale 
it ; which Imagination of them, eſteeminge themſelves 
ſo wiſe and fo learned, ſhall be deadly. 

Conſideringe that Will. Sommer uſed not in his Madneſs 
to doe any thinge, but he wold render a Reaſon or Color 
for it, wrong or right: And fome ſo erneſtly labored 
agaynſt the Law and theyr Othes to diſſolve the Act of 
Succeſſion, that if they had knowen any Man, that cold 
juſtly. have preferred their Purpoſe, and fayd, it was a 
Counterfayt Will, they wold have made him to doe it by 
Hocke or Crooke, eyther for Hope of Reward, or for 
i . 

Wold not they (thinke yow) have done it by ſome 
Color of Law, or by Examination of Witneſſes? Shold 
it not have beene publithed in the Starre-Chamber, 
preached at Peule's Croſſe, declared by Act of Parlay- 
ment, and proclaymed in every Quarter of the Realme ? 
Yes, doubtleſs : Nothinge ſhold have been omitted, 
that cold poſhbly have beene deviſed, whereby ſo mani- 
felt an Untruthe, ſo muche of their Commoditye, might 
appear; but bycauſe they ſaw, they cold not do it juſt- 
ly, nor handle the matter fo craftily, but that every 
Man wold perceyve theyr Doinges, and in ſome diſclole 
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theyr Juglins ; therefore by like, like politicke Men, 
they tooke an unorderly Meane, and deſtroyed the whole 
Record ; thinkinge therby no Witnes cold. be found, 
and ſo no Truthe appeare: But is not this, trow yow, a 
very ſtraunge thinge ? 1 

What if it be ſayd otherwiſe; either it muſt be his 
Will ſigned with his Hand, or els it is no Will at all. It 
will be as eaſy to prove the one, as deny the other; for 
it cannot be but a Will; for there be xi Witneſſes, Men 
very honeſt and ſubſtanciall, that with the Subſcription 
of their Names do teſtify the ſame ; and upon that the 
Executors proved the Will, tooke upon them the Admi- 
niſtration, and have 1n every Point fulfilled it. Surely 
it cannot be denyed, but that the Witneſſes were very 
honeſt Men, ſubſtanciall and worthy to be credyted. 

But the ſelfe ſame Witneſſes that ſay it was a Will, 
affirme 1n like manner, that it was figned with his owne 
Hand: For the Words of the Will be theſe; In Wit- 
neſs whereof we have ſigned it with our owne Hand, in 
our Pallayce at Weſtminſter, the third Day of December, 
&c. heinge preſent and called to be Witneſſes theſe Perſons, 
that have written their Names hereunder, Jon. Gats, Oc. So 
as I can learne no Remedy, but eyther bothe muſt be 
graunted, or bothe denyed ; that is, eyther it is no Will, 
or els it was ſigned with his owne Hand. 


Agaynſt any of theſe Teſtimonyes can none of theſe 


Witneſſes come, except they will diſcredit themſelves ; 


and if any of the Executors goe about to impugne this 
Feundation and Teſtimony of the Witnefles ; then ſhall _ 


he not onely deſtroy his chiefe Buildinge; but alſo ſay 
now agaynſt that he hath before moſt manifeſtly confeſ- 
ſed, when he allowed it, and proved it to be enrolled, 
and put forthe under the Great Seale ; and fo with his 
Doublenes ſhall make himſelfe no meete Witnes. | 

hBeſids theſe two Kinds of Witneſſes I cannot imagyne 
any ; for ſome of the Executors, and thoſe xi Witneſles 
were ſuche, as were continually waytinge on the King's 
Perſon. If any other will come forth, and ſay it was 
not his Hand, it is to be confidered, how many, and 
what they be ; not one or two will ſerve the Purpoſe, but 
there muſt be many, and thoſe omni exceptione majores. Vf 
they were privy or conſentinge to thembezellinge of the 
Particle; or Deſtruction of the Record, the Law wall 


not 
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not admitt them for Witneſſes ; for it accountethe them 
inter falſarios, and ſo infames. But fith in this Will, 
which is called Kinge H. his Will, there is this Clauſe, 
| That all other Wills, made at any other time, ſpold be woyd ; it 
appearethe he had other Wills. If any Man will deny 
it, not onely the Words of the Will (which otherwiſe 
ſhold be in vayne) will playnely reprove him; but alſo 
there be yet livinge, that have ſeene the ſame, and how 
that ſome of them were interlyned by Kinge H. and 
"ſome of them in all, or for the moſt part, written with 
his owne Hand. | | 

But perhaps it will be doubted, whether there were 
any ſuche Succeſſion limyted or ſet forthe in his Will; 
which methinks ought not; for it will appere by mani- 
feſt Preſumption. Firſt it is not to be doubted, fith 
Kinge H. ſo long time before (like a prudent Prince) 
forſaw the great Daunger, that the Realme might fall 
in, for the Uncertaynty of the Succeſſion; and that 
he had procured AuQthority and Power by Parlayment 
to eſtabliſh it ; and that mindinge in his Dayes perſonal- 
ly to invade Fraunce ; but that like a Father of his Coun- 
try, with good Adviſement and Deliberation he made 

his Will, and eſtabliſhed the Succeſſion. 

' Secondly, It muſt needs be, that in that Will, ſo made 
before his goinge over, the Limitation of Succeſſion was 
in ſuch Manner and Forme, as 1s declared in his laſt 
Will: For, as I ſayd before, there was no Cauſe, that 
he ſhold beare any Affection to the Scottiſße Queene, nor 
yet to the Lady Lennox; and havinge no Cauſe to de 
offended with his Sifter the French Queene, nor her Chil- 
dren ; that is to be judged, that he wold not leave it 
to any other before them, or not provide, it might come 
to them ſpecially, when he had none other Kinsfolkè of 
his owne Blood to leave it unto. | 

Thirdly, This Laft Will can be no new Will deviſed 
and made in his Sicknes, but the Coppy of his former 
Will ; for if it had bene a new Will, then deviſed, who 
cold thinke, that eyther himſelfe wold, or that any durſt 
to have moved him to have put therin ſo many things 
contrary to his Honor? And fith it ſeemethe to be be- 
fore written of his owne Deviſe, and no Man durſt move 
| him to alter it in thoſe Poynts, that were agaynſt his 
Honor, muche leſſe durſt they themſelves deviſe any new 
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Succeſſion, or move him to alter it otherwiſe, then they 
found it, where they ſaw, it cold be none otherwiſe na- 
turally diſpoſed; And therefore if it cold be fully pro- 
ved, that his Will, which was called Kinge H. his Will, 
was not ſigned with his owne Hand (as it will be a very 
hard matter to prove negativum Factum) yet can it not be 
denyed, but ſome of thother Wills, out of the which this 
Will was copyed, was written and ſigned with his owne 
Hand, or at the leaſt enterlyned, which may be ſayd a 
ſufficient Signinge with his owne Hand ; albeit perhaps 
the very Original] can not be brought forthe. al 

Sith then it appeareth, that Kinge H. made a Will; 
fith it appearethe by the Teſtimony and Subſcription of 
the xj Witnefles, that it was figned with his owne Hand; 
fith it was fo præferred by the Executors; fith it was as 
his Will enrolled in the Chauncery, and publiſhed under 
the Great Seale of Ingland, wherein it was written, that 
it was ſigned with his owne Hand; ſith the Particle, and 
the Record therof be without Order deſtroyed, and all 
the other Wills burnt ; and fith there can come forth no 
ſuche Witneſs to diſprove it, as the Law admitteth ; 
methinketh there 1s no Reaſon nor Color to move us to 
thinke, that this was not Kinge H. his Will, made ac- 
cordinge to the Statute ; nor yet that Men ſhold thinke, 
that he made no Will; but rather to pronounce and 
confeſſe, that he made a Will accordinge to the Statute 
and that which was called his Will, is the very true and 
right Will ; and that by the Statutes, and by our Othes 
we are bound to receave them for Kings and Queenes of 


this Realme, if it ſhold pleaſe God to take the Queene's - 


Majeſtie from us without Iſſue. 

But lett us admit an Untruth, that there was no Will; 
to the Ende there may be nothinge imagined, that can- 
not juſtly be aunſwered; and that the Truethe (which 
for my parte I only defire) may appeare to all Men : 
Who then 1s right Heyre to the Crowne? It will be 
ſayd, the Scottiſhe Quene ; bycauſe ſhe comethe of the 
eldeſt Sifter, and is next of Blood to Kinge H. the viiſth, 
accordinge to the Maxime of the Law. 

True it is, there is ſuch a Maxime in the Law]; put 
it may not ſo largely be taken; for it muſt be reſtrayned 


to ſuch, as be inheritable by the Laws of this Realme, 


which be borne within the King's Allegiaunce: For if 
= h = yow 
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yow will put Straungers and right Engliſe Men in one 


Caſe ; What avayleth the Liberty of Ingland? What 
profitethe it to be an Engliſh: Man borne ? For Straun- 
gers have not ſo great a Commodity in Ingland in all 


things, as Ingliſs Men have; for they be not onely not 


bound to ſerve the Realme, with their Witts; to 
mayntayne that with their Goods, and deffend it with 
their Bodyes and Blood as we be ; but alſo they may 
come when they will; tarry as long as them liſtethe; 
and depart when it pleaſethe them: Wherefore by Na- 
ture there ought to be great Difference betweene Eng- 
liſhe Men and Straungers ; and that thoſe onely ſhold 
enjoy the Sweete, that be bound to taſt the Sower : And 


ſo our Lawes have provided, if we will ſuffer them to 


ſtand in Force: For the Statute of xxvii E. Tertij, 
expoundinge the Law in this Caſe, ſayeth, That the 
King's Children, wherſoever they be borne, eyther with- 
in the Realme or without, be inheritable to their Aun- 


ceſtors: And that all others, which from that Time 


ſhall be borne out of the King's Allegyaunce, whoſe Fa- 
thers and Mothers at the Time of their Birthe be in the 
Faythe and Allegiaunce of the Kinge of Ingland, (hold 
be in like manner inheritable to their Aunceſtors ; wher- 
by a Conſequent may be gathered, (d contrario ſinſu) 


' thoſe that be borne of Father and Mother, that be not 


in the Faythe and Allegyaunce of the Kinge of Ingland, 
be not inheritable within this Realme. And fo it ap- 


pearethe ( Bracton) that the Law before was; for he 
ſayeth in the Title of Exceptions thus. Sicut Anglicus 


non auditur implacitando aliquem pro terris & tenementis in 
Francia: Ita non debent alienigena ( Francigena, qui ſunt ad 
fidem regis Franciæ, audiri placitando in Anglia: And in 
another place, Lib. 111j* De exceptione dilatoria : Bra- 
fon ſayeth thus; Item, Reſponderi, gud particeps, de quo 
dicitur, nil capere poteſt, quia eſt ad fidem Regis Franciæ, N 
ideo nil capere poteſt, antequam fiat. And Littleton ſayeth, 
as yo.] know, that in Actions Reall and Perſonall, by 
one borne out of the King's Allegyaunce, it is a good 
Plea for the Defendaunt to ſay, that the Playntife was 
borne out of the King's Allegyaunce. | 


Baut ſome ſay, that Scotland is a Member of the Crowne 


of Ingland, and therefore the People therin borne be in 
Allegiaunce of the Kinge of Ingland. Although Scot- 
= land 
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land of Right belongeth to the Crowne of Tngland ; yet 
is it not a ſufficient Cauſe, that the People borne in 
Scotland be in the Kinge of Ingland's Allegyaunce. It 
cannot be denyed, but that Normandy of Right belong- 
eth to the Crowne of England; yet it followeth not ther- 
fore, that the Normans be in Allegiaunce of the Crowne 
and Kings of Ingland. No; albeit that Normandy' be- 
longeth to the Crowne of England; yet bycauſe the Peo- 
ple there did decline from their Faith and Allegyaunce, 
that they ought to the Kinge of Ingland, and became 
ſubject, and gave their Faith and Allegiaunce to the 
French Kinge ; their Lands were eſcheted, as appearethe 
by the Statute of Prærogativa Regis, cap. xi. So in like 
manner, albeit Scotland belongeth of Right to the Crowne 
of Ingland ; and that the King of Scotland have oft-times 
done their Homage therefore to the Kings of Ingland; 
yet we ſay, they have longe time forſaken their Faithe 
and Alleigaunce of Ingland, and have become Rebells, 
but rather have beene taken for Enemyes to Ingland ; 
for they have uſually ranſomed upon their Taking, as 
Enemyes, and not been executed with Deathe, like Re- 
bells. And by that meanes Kinge Femy, Father to their 
Queene that now is, was at the Time of her Birthe, and 
of his Deathe, out of the Faythe and Allegiaunce of 
Ingland. Wherfore to ſay, that ſhe was borne within 
the King's Allegiaunce, becauſe ſhe was borne in Scot- 
land, is a mere Cavillation, ſecundum non cauſam ut cau- 
ſam, more worthy to be laughed at, then to require any 

Aunſwere at all. 3 
Now let us compare theſe things togither: You 
know, that the Scotty/he Quene is not the Kinge of Ing- 
land's Child; nor was borne in the Kinge of Ingland's 
Alleigaunce; nor yet come of Father and Mother in the 
Faythe and Alleigaunce of the Kinge of Ingland; nor is 


a Free- Woman in Ingland: Wherefore by the Lawes 


of Ingland ſhe can not inherite in this Realme. And 
if yow defire a Præſident and Example for the very 
tame Cauſe, that we now intreat of; yow may find it 
in the Chronicles, how Margaret the Daughter and 


Heyre of Edward the outlawed, Sonne and Heyre of 


Ed. .lronfile Kinge of Ingland, maryed to Malcolm Kinge 


of Scotts, nor any of her Children never made any 
Clayme to the Crowne of Ingland ; but bothe her Hul 


band, 
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band, and her three Children after him, and their Iſſue, 
beinge Kings of Scotland, did Homage to the Kinge of 
Inglant. | | oO 

Bat it will be ſayd, that Kinge H the Second was 
borne out of the King's Allegiaunce, his Father was no 
Deniſon, and yet he inherited the Crowne. 

True it is, that he was borne out of the King's Allei- 
giaunce: But whether he was made Free or not, that 
is uncertayne: Albeit it is to be ſuppoſed, that his 
Grandfather mindinge, that he ſhold ſuccede him, omit- 
ted nothing that ſhold ſerve for that Purpoſe. 

But this may we know by our Chronicles, that he 
came in rather by Election, and Conſent of the Realme, 
then by Inheritaunce : For Kinge H. the Firſt procu- 
red, that the Clergy and Nobility ſhold be twiſe ſworne 
to the Succeſſion of Maud the Empreſſe, his Daughter, 
and her Heyres ; and for breakinge that Othe, and re- 
ceavinge Kinge Stephan, the Hiſtory ſheweth, that the 
Realme was marvay louſſy plagued, and eſpecially the 
Clergy and Nobility ; and that by Kinge Stephan him- 
ſelf : And beſids, if we will wayghe the Matter indif- 
ferently, we may truly fay, that Kinge Henry the Se- 
cond enjoyed the Crowne by Inheritaunce lawfully : 
For albeit, that Maud were not Queene of Ingland de 
Facto, yet ſhe was de Jure. For Stephan was but an Uſur- 
per. And ſo Kinge H. the Second was the Queene's 
Child, which yow ſee by the Statute of E. 3. is free, 
 wherſoever they be borne. | * 

And other Objection there is of Richard the Second, 
how he was borne at Burdeauz out of the Realme, and 
yet was Kinge. To that I aunſwere, he had it juſtly; 
for he was borne of Father and Mother Ingliſbe, in the 
King's Alleigaunce, which is ſufficient, and alſo for Ad- 
vauntage; for Burdeaux was then in the Fayth and Al- 
leigiaunce of the Kinge of Ingland. 
Thus I take it very playne, that the Scottiſhe Queene 
can make juſtly, by the Lawes of Ingland, no Clayme to 
the Crowne. Wherefore? bycauſe ſhe hath no Right in 
Law, nor Reaſon. | PO LS RTE Y 
And therefore now we will proceed to the Examina- 
tion of the Title of the Lady Lennoz ; whom perchaunce 
ſome will thinke to have the next Right; bycauſe ſhe 
88 Was 
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was Daughter of the Lady Margaret, the eldeſt Siſter of 
Kinge H. the viijtn. | | 
True it is, ſhe was her Daughter: But her Father, 
the Erle of Angwi/he, was a Scott, an Alyen, and no 
But it will be ſayd ; it maketh no matter, what her 
Father was, ſo that ſhe was borne in Ingland (as it can- 
not be denyed ſhe was ;) for, as ſome ſay, the Law of 
Ingland doth allow every Perſone to be Ingliſße, that was 
borne in Ingland, of what Nature ſoever lis Parents be, 
if they were only ad fidem Regis Angliæ; that is, ſworne 
to be true to the Kinge of Ingland, and his Subjects, as 
the Karle of Angwiſhe, at the Birth of the Lady Lennox 
his Daughter; was not. 
Perchaunce it might make ſomewhat to the Purpoſe, 
in the Opinion of the common People; albeit in very 
Deed, and by the Lawes of the Realme it ſeemeth no- 
thing at all: For it appeareth in the 14 E. iij, and 14 
H. vj, that albeit. an Alien be ſworne to be true to the 
Kinge and the Realme in any Lete of Succeſſion, yet 
is he not abled therby to purchaſe Land; but muſt be 
enabled therunto expreſſely by the King's Letter Pa- 
But that the Child ſhold inherite, and the Father not 
free in Ingland, it cannot but ſeeme very ſtraunge, how 
any ſuch Opinion ſhold be conceaved of any Man learn- 
ed; for it differeth from the Lawes and Pollicyes of all 
other Places. The Law ſayeth, Sequitur Patrem; that is 
to ſay, the Child ſhall be accompted of that Nation, 
where his Father was borne. If the Father be French, 
wherſoever the Child be borne, it (hall be accompted 
French; if the Father be an Italian, the Child muſt be an 


Italian; if the Father be Duche, the Child ſhall be 


Duche; except his Father have forſaken his owne Na- 


tive Country; and hath not onely given his Fayth to an- 
other Prince of Eſtate, but alſo is admitted to be a: Ci-· 


tyzen, or Freeman therme... ig 
And the Reaſon ſeemetli to be this; that fith Man is 


naturally. diſpoſed to live in ſome Socyety, (and indeede 


muſt needs ſo live, if he will be like to Man, and not 
warider Abroad; like a Beaſt) he muſt joinn himſelfe to 
ſome: Society ar Congregation, wherin as he deſireth to 
enjoy the Benefits that grow of ſuch civil Society; fo it 
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is meete and reaſonable, that he ſhold be Partaker of tlie 
Burdens, and faithfully to maintayne that Society and 
defend it, by which he himſelfe is præſerved and main- 
tayned. And bycauſe God firſt made Man, and of Man 
Woman; and hath alſo made him a more apter Iaftru- 
ment- to ſerve in the Common' Weale, i in the Functions 
both of Body and Mind; therefore is Man præferred be- 
fore the Woman, and thought the more worthy Perſon, 
not only by the Lawes of Nature, but alſo by "all other 
Lawes, and alſo by the Lawes of this Realme, as ap- 
peareth 7 E. ij. And fo the Children in all other Places 
follow the Condition and Eſtate of their Fathers, as the 
more worthy Perſon ; which they do alſo here in 
land; for the Law in like manner ſayethe, partus ſajuitur 
Patrem; which if it ſhold be expounded onely in Caſes 
of the Bondman and his Wife, and that the Child ſſiold 
be Bond or Free, accordinge to the Condition of the Fa- 
ther; then is it no Maxime, as the Law termeth it; for 
4 Maxime is-a Rule, that ſerveth to rule aid deciſe more 
Matters and Caſes then one. 
Bur let us ſecke, if we can find any Reaſon to 6" 
dyn this our Opinion, That every Perſon borne in Ing- 
land, of what Nation ſoever the Parents be, ſhall be 
free; for Poſitive Law written ther is none to maintayne 
it; except yow will take for Poſitive Law, written, that 
which 5 is contey ned in the Booke of the Expoſition of 
the Formes of the Lawes of Inglan i, which of what 
Aucthoritye it is, 1 know not. But what ſayeth the 
Bocke? Veryly thus: Af an Alien come and dwell in 
ingland, beinge none of the King's Enemyes, and + 
hath*Mſue, this Iſſue is not Alien, but Ingliſße. 
But no ſuch Alien was the Erle of  Angwiſhe ; 
the Chronicle witneſſeth, he cam not into 3 — — 
a mind to tarry and inhabite here, but after he had ma- 
ryed the Scottiſhe Queene, both without Kinge H. her 
Brother's Aſſent, and alſo agaynſt the whole Counſayle 
of Scotland, there fell ſuch a Varyaunce betweene them 
and the Lande of Scotland, that ſhe and the Earle, like 
baniſhed Perſons, fled into \ Ingland, and wrote-unto the 
Kinge for Mercy and Comfoct in his great Diſtres. The 
Kinge enelined to Mercy, ſent them Apparel}, arid: all 
other Things neceſſary, willinge them to lye ſtill in Nor- 
anbeland, till“ r. * furthet f his Pleature. 
Wher- 
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Wherupon they continued and kept at Harbottell, where 
ſhe was delivered of the ſayd Lady Lennox; and after 
Kinge H. ſent for her, and her Husband the Earle, to 
come to the Court, which they promiſed ſo to doe: 
But: ſecretly the ſayd Earle of Angwiſbe fled: backe into 


Oeutland, (belike to his other Wife, as yow-ſhall hereafter 


heare) miſtruſtinge, left the Kinge had had Underſtand- 
inge, how / he had diſtayned and abuſed his Sifter, and 
ſo ſhe came without the Earle to the Court. Now when 
Kinge H. bad hard, that the Earle of Angwiſbe was ſo 
departed, he beinge greatly therwith diſpleaſed, ſayd it 


was done like a Scott; and fo, after that the Queene had 


taryed one whole Yeare in Ingland, ſhe retorned into Scot- 
land; wherby it may appeare, that the ſayd Earle of 
Ang wiſhe is not of that Sort of Aliens, that the ſayd 
Booke of the Expoſition of the Termes of the Lawes of 


Ingland ſpeaketh of ;; for he cam not into Ingland to dwell, 
nor had Dwellinge place there; but rather was to 


be adjulged a Gueſt j or as a Bird that leaveth for a time 
her native Country, while the fowle Weather laſteth; 
or às à wild Beaſt, that is chaſed, with Hounds out of his 
Haunt, and flyeth till he perceave they perſecute him no 
longer. , And ſo the Lady Lennox can clayme no Beuefitt 
at all by this Law, (if it be taken for a Law) but rather 
it maketh altogether agaynſt her. Moreover, Statute 
ther is none to mayntayne this Opinion, that ſayeth,eve- 
ry Perſon is. Ingliſbe, that is borne in Ingland, of iwhatlo- 
ever Nation his Parents be. Then of Neceffity. it muſt 
be by Cuſtome, if it be not by Law, which having no 
Reaſon to mayntayne it; or if it be contrary to Reaſon, 
it is no Law, have it had never ſo long Continuance. 
But this:is rather a great Evill to 'be-aboliſhed; as the 
Lawes,of this:Realme do playnely teach us; for they ſay, 
Guftoms not grounded upon Reaſon, cannot preſoribe. 
But you will ſay, the Reaſon is, to entiſe Straungers to 
come and inhabite the Realme. But what Iiſtiſement 
eat that be, when they themſelves by their Cominge ſhall 
not be madeifree, not may purchaſe any Land to leave to 
their Poſterity? Andoalbeit that Reaſon mayntayneth 
this Cuſtome, yet can it not ſerve the Lady Lennoꝶ * 
For cher Father: the Earle cam hot into this Realme to 
inhabite and dwell in the ſame, as before is ſufficiently 
declared. Perchaunce it will be ſayd, that it is the Na- 
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ture of the Soyle, to make ſuch as be borne in England 
free in England: But then how happeneth it, that this 
Property is private to England, and not common to all 
other Countryes? Truly this is not allowed in any other 

Country, and not without good Reaſon: For Divifion 
of Kingdomes and States, Ordinaunces of Cityes. and 
Common Weales, and the Libertyes' and Franchiſes 
thereof, is not by Nature, but commeth of Conſent of 
Men, and by Mans Law; and they receyved none to 
be free in their Common Weale, but ſuch as eyther for 
their Fayth, their Parents being free, and Citizens borne 
thereunto, they do not ſuſpect, but that they will walke 
in the Steppes of their Parents Fidelity ; or els ſuch, as 
upon great Confideration, and with Promiſe of their Fi- 
delity and Allegiaunce, they do newly admit to be Ci- 
tizens; of which Nomber younge Baber cannot be; for 
Simplicite the Magiſtrate can have no Reſpect of them; ; 
neyther be they meete, nor able to make ang Promiſe 
of Band or Fidelity to the Common Weale ; for as the 
Common Weale is bound to maintayne and preſerve 
thoſe that are free, from Injuryes, Wrongs, and Injuſtice ; 
even fo-doth it require of them Promiſe to be true ther- 
unto, to ſerve, helpe, and defend it to ther uttermoſt 
Power. 

And marke, I pray your, into 8 Abſurdity yow fall 
into, if this fold be admitted for Law, that every one 
borne in England ſhold be free in England, of whatſoever 
Nation his Parents were. 

Lask this Queſtion : If the Child of an. Alien lern 

in England, be free in England by his Birth; and by 
Reaſon likewiſe, that his Father being a Scott, be free al- 
ſo in; _ (as doubtleſs by their Law he i is, wher- 
ſoever he be - borne) if Warres ſhold happen, as it 
hath many times done, betweene theſe two. Realmes; 
whoſe Part ſhall this Child take? 

No Man can ſerve two Maſters at one * (ſay eth 
the right Law - Maker, and alſo common Reaſon) yf "this 
Child ſo borne, as J have before ſayd, follow = Scot- 
ti/he Part, then is he a Traytor toiIngland ; and in like 
manner a Traytor to Scotland, if he take Part with Ing- 
land: But if he will take Part with N of has, 
then he? is a Teeptut to both of them. þ 


For 
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For every Man by the Law of Nature; which 1s God? 5 
Law, and by the Lawes of each Realme, is bound to, 
declare himſelſe a Member to one Commonwealth, or 
other, (that is) to beſtow Life and Goods therof when 
neede requireth; therefore 1 aske,; which Part it is like 
he will take, that is thus a Mongrill of two Nations. 
Truly, in my judgment, there is no Reaſon, eyther to 
move Ingland, or Scotlan i, to thinke, that ſuch a Perſon 
can he true to any of them both; for it hath beene a 
Principle receyved of all Men, 20 long as Citizens and. 
Eſtates of Commonweales have beene, that no Man can 
be a Citizen of two Cytyes, or a 200d Member of two 
Commonweales ;' bycauſe he can not ſerve them both at 
once. Wherefore can not ſee, that this Propofition 
(that every Perſon borne in Ingland, of what Nation ſo- 
ever his Parents were, {hold be free in Ingland) can be 
juſtified by any Reaſon ; and therfore the Lady Lennon 
can take no Benefitt therby. | 

But admit the Law of the Realme were certayne, chit 
all Children borne within the Realme, ſhold be free of 
whatſoever Nation the Parents were; yet if it be true 
that is reported, the Lady Lennox is clerely excluded by 


the Law. of the Realme, to be Heyre to any Perſon of 


any Poſſeſſion within this Realme : for it is ſaid; that at 
that time, when her Father the Earle of An gwiſhe, was 
maryed to the Scottie Queene, her Mother, be had an- 
other Wife livinge ; wherefore there was a Divorſe ſued 
betweene him. nol the Scottiſhe Queene; and after. the 
{ame Divorle, the Scottiſhe Queene (in the Life of the 
Earle of Angwiſhe, the ſayd Lady Lennox Father) maryed 
the L. of Mufi in, with whom ſhe continewed all her 
Life longe as Man and Wife. 

But it may be ſayd, that that Divorſe can not dilable 
the Lady Lennox to be Inheritor to her Mother the Scot- 
tiſbe 1 ; for albeit he had another Wife livinge at 
that Time, that he maryed the Scotti/he Queene; yet for- 
aſmuch as ſhe was ignorant therof, and maryed im (bo- 
na fide) the Child borne of them is by the Common Law 
lawfull. True it is; that by the Common Law ſhe is 
Legitimate ; but the Lawes under which we be borne, 
and by the which we muſt be judged, and wherby allo 
the Caſes of Inheritance be and muſt be ruled, do not as 
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low her for Legitimate, as they do not likewiſe others in 
other Caſes. | | A 

The Cannon Law ſayeth, If a Man have begotten a 
Child of a Woman untnaryed, and after the Birth of the 
Child do marry her, the Child ſhalt be accounted! legiti- 
mate, as if it had beene borne in lawful Matrimony : 
But the Lawes of Ingland be, and alwayes have beene 
contrary, that it ſhalt not be counted legitimate. Al. 
beit great Suite have beene made to the contrary, to 
make the Lawes of the Realme to agree with the Cannon 
| Lawes in this Poynt, as appeareth by the Statute of 

Merton, cape. | 

- So albeit the Cannon Law alloweth the Child borne in 
the ſecond Mariage, the firſt not being diflolved, to be 
lawfull, if any of the Parents thinke the Mariadge 
good; yet do not the Lawes of the Realme allow the 
fame : But bycauſe the firſt Mariadge was never lawful- 
ly diſſolved, and that one Man can have but one Wife at 
once, it accompteth the ſecond Mariadge voyd ; and the 
Child born therin is accompred a Baſtard, and not inhe- 
ritable within this Realme ; as appearethe by Glanvile, 
Bracton, and Britten, and all the whole Courſe of the 


Lawes receaved, and uſed, from the Beginninge unto this 


preſent Time; wherfore the Lady Lennox can extend 
juſtly no Manner of Title to the Crowne of Ingland. So 
it may appeare by the Lawes of this Realme, that ney- 
ther the Scottiſhe Queene, nor yet the Lady Lennox have 
any manner of Title to the Crowne of Ingland, be they 
never ſo neare of Blood; the one, bycauſe ſhe is not the 
King's Child, nor free in Ingland; the other, bycauſe (if 
ſhe were free) the Lawes do not allow her legitimate, 
and inheritable in this Realme, 

And therefore as to the next of Blood, and true and 
Juſt Heyre by our Lawes, the Crowne ought to diſcend 
to the Heyres of the French Queene, which be the 
Daughters of the Lady Frauncis, and the Lady Elianor, 
and præſently to the Lady Catherine, beinge eldeſt Daugh- 
ter of the eldeſt Siſter the Lady Frarmcis, Agaynſt theſe 
Heyres of the French Queene, theſe are objected © They 
ſay, thefe cannot inherite ; why ſo ? 

Bycauſe they were not lawfully borne ; for Charles 
Duke of Suffolk had at that Time he maryed the French 
| 5 Queene, 
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Queene, another Wife livinge, that is, the Lady Mar- 
tymer. | 1 
T0 this I aunſwere, that albeit it were true, that the 
Lady Frauncis and the Lady Elianor were not lawfully 
borne, as it is not true, (as yow ſhall heare hereafter) yet 
it hurteth not the Title of their Heyres, given by Kinge 
Henry his Will; for it is appoynted to the Heyres of 
them, and not to themſelves, as the Will playnly de- 
clareth. Wink 

hut verily this is a mere Slaunder, growen altogether 
upon Malice, and no Accuſation made upon any juſt 
Przſumption ; for I beſeech yow tell me, is it like, or 
can any reaſonable-Man thinke, that if Duke Charles 
had had another Wife livinge, when he maryed the 
French Queene, that Kinge H. wold have conſented, 
that his Siſter ſhold have receaved ſo great Injury, that 
ſhe ſhold have bene kept like a Concubyne ? Wold 
his Counſayle have ſuffered fo great an Infamy to have 
come to his Majeſty's Stocke? Or wold the Nobility of 


the Realme, with ſuch Triumphe, have honored fo 


unlawfull an Ade? Wold the common People, who 
many times be ready to ſpeak Evil of Well-doinge, 
have holden their Toungs in ſo manifeſt Adultery? Is 
it like, that in ſo long time, that the French Queene and 
the Duke lived together, as Man and Wife, (that was all 
the Life of the French Queene) that ſhe ſhold not have 

heard of it? FN | | 
Was it poſſible, that amongeſt ſo many Women, 
which dayly reſorted to her (whoſe Nature yow know 
is to ſeeke for all ſuch Things, be they never ſo ſecret; 
and to communicate them to others) that none wold 
have told her of it? Or is it to be believed, that ſhe, 
contrary to the Nature of all other Women, wold have 
bene contented, that another ſhold have bene Partaker 
of that Fleſh, which ſhe, according to God's Word, 
tooke only to be her owne? Or can any Man thinke, 
that any Woman can be contented to live in meane De- 
gree, when ſhe may be a Duches, as the Lady Mortymer 
might have bene juſtly, if ſhe had bene the Duke's 
Wife? Surely there is no Reaſon to make any Man to 
thinke ſo; then muche leſſe to report ſo. But ſuppoſe, 
that the Duke had had another Wife Jivinge, at the 
Time he maryed the Frenche Quene ; yet for as much ay 
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he and ſhe were. maryed together openly, contynued all 
their Lives as Man and Wife together, and nothinge 


ſayd agayoſt them, and every Man tooke: them: for Man 


and Wife; and that the Lady Frauncis, and the Lady 
Elianor were not taken to be Baſtards. duringe their 
Lives: Now, after their Death, neyther they, nor their 
Children may, by the Lawes of this Realme, be. ac- 


compted ſoe. Nec juſtum eſt aliquando mortuum facere Ba- 


ſtardum, qui toto tempore ſuo tenehatur pro legitimo, as ap- 
peareth by a Judgement given at Weſtminſter, in the 
E 3. | 1 OTE” 


But for the Declaration of the Trueth of this Mat- 
- ter, and to put out of the Heades of the People this 


fond Opinion and Talke, which is onely moved of Ma- 
Iice, and commeth not of any certayne Knowledge, and 
encreaſed by light Creditt without Conſideration, and 
maintayned by ſuch, as no doubt paſſe fo much upon 


the Trueth, as deſirous to ſatisfy their froward Aﬀe- 
cons. - 


Low ſhall underſtand, that the Duke of Suffolke, | 


Charles Brandon, beinge in the Court, livinge ſole and 


unmaryed, made a Contract of Matrimony: with one 


Mrs. Anne Bromne; but before any Solempnization of 


Mariadge, not onely had a Daughter by her (which af- 
ter was maryed to the Lord Powes) but alſo brooke Pro- 


miſe with her, and openly and ſolemply maryed with 


the Lady Aſortymer; which Maryadge the ſayd Mrs. Anne 
Browne, judicially accuſed to be unlawfull ; for that the 
ſayd Sir Charles Brandon had not onely made a præcon- 
tracte with her, but alſo had carnally knowen her; 
which Things being duly proved, and Sentence of Di- 

vorſe betweene the ſayd Sir Charles and the Lady Morty- 


mer given and denounced; he maryed ſolemply the ſayd 


Mrs. Anne Browne, at the which Maryadge all the No- 


bility were præſent, and did honor it. And afterwards 
the ſayd Sir Charles had by the ſaid Mrs. Anne Browne 


another Daughter, which was manyed to the L. Mount- 
eagle. x | | 

After this the ſayd Mrs. Anne Browne continewed 
with him all her Life as his Wife, and dyed his Wife, 
without any Impechement of the Mariadge: After 
whoſe Death Kinge Henry, having him in great Favor, 


intended he ſhold for his better Præferrment have ma- 


ryed 


APPENDIX 
tyed the Lady Liſle,” beinge a younge Mayd, and an Iu- 
heritor ; uhereupon the ſuyd Sir Charlie was created Vi- 
count Liſte. But that Mariadge by reaſom of her Yonth 
took no Place. Afttrꝰthis he wis created Duke of S 
folke, about'which Time Lewis the Frenche Kinge dy ; 
And' leavinge the ſu yd Lady Mary (Daughter to Kinge 
H the vigthr) Widdbw';' the fayd | Charle Duke of Su- 


folke was ſent into Nuunce for her; and with the Con- 


tent of Kinge H. maryed her twiſe; firſt ſecreti in 
France; and after openly here in Englani (as before is 
declared) and fo they lived togither all their Lives longe, 
as Man and Wife; and were ſo accepted and taken of 


all Parts, and no Perſons impungninge or gaynſayeinge * 


of the ſame: For there was no juſt Cauſe; ' After this 
they had Iſſue betweene them, that is the Lady Frauncis, 
and the Lady Elianor. vii 

Agaynſt whom the Lady Powes, their baſe Siſter, in 
the Time of Kinge Ed. vjth, alledgyd Baſtardy. But 
yet notwithſtanding that, they were both by the Lawes 
of the Realme, and by the Cannon Lawes, decla- 
red to be legitimate, and approved to be borne in 
Jawfull Matrimony ; ſo as no Man can ſay they be Ba- 
ſtards. And if that they cold, yet at this preſent, bycauſe 
it was adjudged for them, that it was not foe; and allo, 
for that they both be dead, and dyed taken as Legiti- 
mate, he ought not to be hard by Order of any Law in 
the World, if he wold object it agaynſt them. But 
havinge no Occaſion or Similitude of Truthe in the 
Spewinge out of this their malicious Stomachs, is ra- 
ther to be reproved as a Slaunderer, and as a ſedicious 
Perſon goinge about to ſow Sedition and Diſcord in the 


Commonweale, to be puniſhed even as one, which ſeek- 


eth by all meanes to move Ciyill Warres in this Realme, 


and to bringe it to Deſtruction; and therefore as a Tray- - 
tor to be taken to the Realme, and even as one purpo- 


finge to ſubvert the good Provjdence of Almighty God, 
as God's Enemy to be adjudged, taken, and uſed. 


Thus have I declared unto, yow my Judgement touch- 


inge the right Heyres to the Crowne of England in Re- 
maynder and Reverſion; which is, as I take it, præſent- 
ly the Lady Catherine, Daughter to the Lady Frauncis, 
both by Kinge H. his Will, and alſo by the Common 
Lawes of this Realme; and that we be bound hoth by 
our Othes and alſo by our Lawes ſo to take her. : 

] "a 


But if we ſhall for any Affection take away the Right 
from thoſe, that have the Right, and which juſtly ought 
ſo to have; then let us remember this Sayinge and peri- 
lous Threatninge of the Holy Ghoſt ; Propter injuſti· 
cias & injurias, trans ferretur regnum # gente in gentem, _ | 
And thus ſimply have I put this Queſtion and Doubt 

in Writinge, to the ende it may the better and more 
perfectly be aunſwered: And if any Man will take 
the Faynes to do it, I require it may be done in Wri- 
tinge g {bo ſhall it quickly come to an Iſſue; and if he 
can cönfound by juſt Argument that, which 1 have be- 
ſore alleadged, he ſhall both ſatisfye my Expectation, 

and alſo finde me ready to ſay as he ſayeth. But 
he cannot, then I require him for God's fake, and for 
the Love of his Country, to give Place to the Trueth 
Say 700 7 þ + l 
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3, Nums. VIII. Bree 


30 Decemb. A Copy of Henry VIII., Will, taken from the Exemplifica- 
Sa tten, that was enrolled in Chancery, and is ſince loſt ; 
—_— which being more Correct than that printed in Fuller's 
Church Hiſtory, was thought proper to be lay d before the 
Reader, for his better Information in the Controverſy there- 
to relating. | | SATIN 


e ie Dorf” cl Cane Dl rb Regis EA. 
wuardi Seati de Anno Regni ſui Primo. 


IN che Name of God, and of the Glorious and Bleſ- 
ſed Virgin our Lady Saint Aar), and of all the 
Holy Company of Heaven. 4 Ro 
We Henry by the Grace of God King of England, 
Fraunce and Irlanſe, Defender of the Faith, and in Erth 
ymediately under God the ſupreme Hed of the Church 
of England and Irlande of that Name Theight, calling, 
es, &, to our Remembraunce the great Gifts and Benefits of 
Almighty God given unto us in this Tranſitory Lief, 
give unto Him our moſt lowly and humble Thanks, 
knowledpging ourſelf inſufficient in any part to deſerve 
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or recotHpence the ſame. But feate that we have not 
worthely received the fame. ch mor 
And confidering further alſo with ourſelf, that we be, as 
all Mankind is, mortal and born in Sinne, believing ne- 
vertheles, and hoping that every Chriſtien Creature lyv- 
ing here in this tranfitory and wretched Woorld under 
God, dying in ſtedfaſt and perfaict Faith, endeavoring 
and exercifing himſelf to execute in his Lief Tyme, if 
he have Leaſur, ſuch good Dedes and charitable Works, 
as Scripture commandeth, and as may be to the Honour 
and Pleaſeur of God, is ordeyned by Chriſte Paſſion to 
be ſaved, and to atteyn Eternall Lief; of which Nombre 
we verily truſt by his Grace to be oon. 
And that every Creature, the more high that he is in 
Eſtate, Honor, and Authorite in this Woorld, the more 
he is bounde to love, ſerve, and thank God, and the more 
diligently to endeavour himſelf to do good and chari- 
table Works to the Lawde, Honour, and Praiſe of Al- 
mighty God, and the Profit of his Sowle. Db: 
We alſo calling to our Remembrance the Dignite, 
Eftate, Honour, Rule, and Gouvernance, that Almight 
God hath called us unto in this Woorld, and that nei- 
ther We, nor any other Creature mortall knowith the 
Tyme, Place, whenne, ne where it ſhall pleas Almigh- 
ty God to call him out of this tranfitory Woorld. Wil- 
ling threfore and minding with Gods Grace befor#our 
Pallage out of the ſame, to diſpoſe and ordre our latter 
Mynd, Will, and Teſtament in that ſort, as we truſt it 
ſhall be acceptable to Almighty God our only Savyour 
Feſus Criſt, and all the hole Company of Heaven, and 
the due Satesfaction of all godly Brethren in Erth. Have 
therefore, now being of hole and perfaict Mynde, ad- 
hering holy to the right Faith of Chriſt and his Doctrine, 
repenting alſo our old and deteſtable Lief, and being 
in perfai& Will and Mynd by his Grace never to return 
to the ſame, nor ſuch like ; and minding by Gods 
Grace never to vary therefro as long as any Remem- 
braunce, Breth, or inward Knowledge doth, of may 
remayn within this mortall Body, mooſt humbly, and 
hartly do commend and bequeyth our Soull to Al: 
mighty God, who in Perſonne of the Sonne tedeamed 
the ſame with his mooſt precious Body and Blood in 
Tyme of his Paſſion. And for our better Remembraunce 
thereof, 
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thereof, hath left here with-us in his Church Militant; 


the Conſecration and Adminiſtration ' of his precious 


Body and Blood, to our no little Confolation and Com- 


fort, if we as thankfully accept the ſame, as he loving- 
ly, and undeſerved on Man's behalf, hath ordeyned it 
for our only Benefit, and not his. Alſo we do inſtantly 
requyre and defire the Blefled Virgin Mary his Mother, 
with all the Holy Company of Heaven, continually to 
Pray for us, and with us, whiles we lyve in this Woorld, 
and in the Tyme of paſſing out of the ſame, that we 
may the ſooner atteyn Everlaſting Lief after our Depar- 
ture out of this tranſitory Lief, which we do both hope 
and clayme by Chriſts Paſſion and Woord. And as for 


my Body, which whenne the Soul is departed, ſhall | 


thenne remayn but asa Cadaver, and fo return to the'vile 
Matter it was made of; wer it not for the Rowme and 
Dignitye, which God hath called us unto ; and that we 
woold not be noted an Infringer of honeſt worldly Policies 
and Cuſtumes, whenne they be not contrary to Gode 
Lawes; We woold be content to have it buryed in any 
Place for Chriſtien Folke, were it never ſo vile; for it is 
but Aſhes,and to Aſhes it ſhall again. Nevertheles, bicaus 
we woold be lothe in the Reputation of the People, to 
do Injurye to the Dignite, which we unworthily are cal- 
lid unto: | Jef 
| are content, and alſo by theſe Preſentes our laſt 

Will and Teſtament do Will and Ordeyn, that our Bo- 
dy beburyed and enterred in the Quere of our College 
of Windeſour, Midway between the Statte and the high 
Auttare, and there to be made and ſette, aſſone as con- 
veniently may be doon after our Deceaſſe, by our Exe- 
cutours, at our Coſte and Charge, if it be not done by 
us in our Life-time, an honorable Tombe for our Bones 
to reſt in, which is well onward, and almooſt made 
therefor alredye, with a fayre Grate about it; in which 
we will alſo, that the Bones and Body of our true and 
loving Wief Queene Jane be put alſo; and that there 
be provided, ordeyned, made, and ſett, at the Coſte and 
Charge of us, or of our Executours, if it be not done in 
our Life, a convenient Aulter, honorably prepared, and 
apparailled with all Maner of Thinges requiſite and 
neceſſary for Dayly, Maſſes, there to be ſayd perpetuelly, 
while the Woorld ſhal endure, 5 


Alſo 
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Alſo. we will, that the Tombes and Aultars of 
King Henry the vjth, and alſo of King Edward the ivth 
our Great Uncle and Graunt-Father, be made more 
Princely, in the fame Place where they now be, at our 
Charge. | | 

And alſo will and ſpecially deſyre and requyre, that 
where and whenſoever it ſhall pleas God to call us out 
of this World Tranfitory to his Infinite Mercy and 
Grace, be it beyonde the See, or in any other Place 
without our Realme of England, or within the ſame, 
that our Executours, aſſoon as conveniently they may, 
ſhall cauſe all Divine Service accuſtumed fer Dead Folke 
to be celebrate for us, in the nixt and moſt propire Place 
where it ſhall fortune us to depart out of this Tranſitory 
Lief. | 

And over that we will, that whenſoever or whereſo- 
ever it ſhall pleas God to call us out of this Tranſitory 
Lief to his Intinite Mercy and Grace, be it within this 
Realme, or without, that our Executours, in as goodly, 
brief, and convenient haſt, as they reaſonably canne, or 
may, ordeyn, prepare, and cauſe our Body to be removed, 
conveyed, and brought into the ſayd College of Winde- 


four ; and the Service of Placebo and Dirige, with a Ser- 


mon and Maſſe on the Morowe, at our Coſte and Charge, 
devoutly to be done, obſerved, and ſolemply kept, there 
to be buryed and enterred in the Place appointed for 
our ſayd Tombe, to be made for the ſame Entent ;: and 


all this to be doon, in as devout wiſe, as canne, or may 


be doon ; and we will and charge our Executours, that 
they diſpoſe and give in Aulmes to the mooſt poore and 
nedy People, that may be found, commyn Beggars, as 
moch as may be, avoyded, in as ſhort Space as poſſibly 
they may, after our Departure out of this Tranfitory 
Lief, Oon Thouſand Marke of Lawfull Money of Eng- 
land, Part in the fame Place, and thereabout, where it 
ſhall pleas Almighty God to call us to his Mercy, Part 
by the way, and Part in the ſame Place of our Buryall, 


after their Diſcretions ; and to move the poore People, 


that ſhall have our Almez, to pray hartly unto God 'for 

Remiſſion of our Offenſes, and the Wealth of our Soul. 
Alſo we woll, that with as convenient Spede as may 
be doon after, our Departure out of this Woorld, if it be 
not doon in our Life, that the Deane and Channons of 
| m our 
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our Free Chaple of Saint George, within our Caſtle of 
Windeſor, ſhall have Manours, Lande, Tenement, and 
Spiritual Promotions, to the Yerly Value of Sixe Hun- 
dred Pounde, over all Charge made ſure to them, to 

them and their Succeſſours for ever, upon theſe Condi 


tions hereafter enſuying. 


And for the due and full anne wad Par- 
formaunce of all other Things conteyned with the ſame, 
in the Forme of an Indenture, ſigned with our oun 


Hande, which ſhall be paſſed by way of Covenaunt for 


that Purpoſe, betwen the ſayd Deane and Cannons, and 


our Executours, if it paſſe not betwen us and the ſayd 
| Deane and Cannons in our Lief; that is to ſaye, the ſayd 
Deane and Cannons, and their Succeſſours for ever, ſhall 
fynde twoo Prieſts to ſay Maſſes at the ſayd Aulter, to 
be made where we have before appointed our Tombe to 
be made and ftand ; and allo, after our Deceaſe, keepe 
yerely Four ſolempe Obits for us within the fa yd Col- 
lege of Windeſow ; and at every of the ſame (has, to to 

cauſe a ſolempne Sermon to be made. | 
And allo, at every of the ſayd Obits, to give to poore 
People in Almez, Tenne Pounds. 

And alſo to give for ever yerly, to Thirtene 

Men, which (hall be called Poore-Knights, to every of 
them Twelf Pens every Daye, and ones in the Yere yere-. 
ly for ever, a long Goune of White Cloth, with the 

Garter upon the Breſt, embrodered with a Shelde and 
Crofle of Sain& George within the Garter, and a Mantel 

of Red Cloth; and to ſuch one of the ſayd Thirtene 

Poore Knights, as ſhall be appointed to be Hed and Go- 
vernour of them, 114/. vjs. viij d. yerely for ever, over 

and beſide the ſayd Twelf Pennes by the Day. 

And alſo to cauſe every Sonday in the Yere for ever, a 
Sermon to be made for ever at Windeſour atoreſayd, as in' 
the ſayd Indenture and Covenaunt ſhall be more fully 
and particularly expreſſed. Willing, charging, and res 
quyring our Sonne Prince Edward, all our Executours 
and Counſellours, which ſhall be named hereafrer, and 
all other our Heirs and Succeſſours, which ſhall be 
Kings of this Realme, as they will aunſwer before Al- 
mighty God at the dreadful Day of Judgment, that 
they, and every of them do fee, that the ſayd Indenture 
and Aſſurance to be made berwene us and the ſayd Deane 

and 
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and 'Channons, or betwen them and our Executours, 
and all Things — conteyned, may be duely put in 
Execution, and obſerved and kept for ever perperuelly, 
according to this our Laſt Will and Teſtament. 
And as concerning the Ordre and Diſpoſition of 
Thimperial Croune of this Realme of England and Ir- 
land, with our Title of Fraunce, and all Dignityes, Ho- 
nours, Preeminences, Prerogatives, Authorityes, and Ju- 
riſdictions to the ſame annexed, or belonging, and for 
| the ſure Eftabliſhment of the Succeſſion of the ſame. 

| And alſo for a full and plain Gift, Diſpoſition, AC 
Genmert, Declaration, Limitation, and Appointment, 
with what Conditions our Doughters Mary and Elizabeth 
ſhall ſeverally have, hold, and enjoye the ſayd Imperial 
Crowne, and other the Premiſles, after our Deceaſe; 
and for Default of Iſſue, and Heirs of the ſeveral Bo- 
dyes of us, and of our Sonne Prince Edward, lawfully 
begotten, and his Heires. 

And alſo for a full Gift, Diſpoſition, Aſſignment, 
Declaration, Limitation, and A ppointement, to whom, 
and of what Eſtate, and in what Manner, Form, and 
Condition, the ſayde Imperial Crowne, and other the 
Premiſſes ſhall remayne, and cum after our Deceſſe; and 
for Default of Iſſue, and Heires of the ſeveral Bodyes of 
us, and of our ſayd Sonne Prince Edward, and of our 
ſayd Doughters Mary and Elizabeth, law fuliy begotten; 
we, by theſe Preſents, do make and deckire our Laſt 
Will and Teſtament, concerning the ſayd Imperiall 
Crowne, and all other the Premiſſes, 1 in Manner and 
Form following: 

That is to ſay, we will iy theſe Preſents, that imme- 
diately after our Departure out of this preſent Lief, our 
ſayd Sonne Edward (hall have and enjoye the ſayd Impe- 
riall Crowne and Realme of England and Irlande, our 


Title to Fraunce, with all Dignityes, Honours, Pre- 


eminences, Preropatives, Authorites, and Juriſdictions, 
Lands, and Poſſeſſions to the ſame annexed, or be- 
longing, to him, and to his Heires of his Body lawfully 
often. ; 
And for Default of ſuch Iſſue of our ſayd Sonne 
Prince Edward's Bodye lawfully begotten, we will the 
ſayd Imperiall Crowne, and other the Premiſſes, after 


our two Deceaſſe, ſhall holly remayn and cum to the 
Heires 
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Heires of our Body lawfully begotten of the Body of 
our entierly beloved Wief Quene Kathery that now is, 


or of any other our lawfull Wief, that we ſhall hereafter 


Int Lin'. 


marry. | , 
Aba for Lack of ſuch Iſſue and Heires, we will al- 
ſo, that after our Deceaſſe, and for Default of Heires of 
the ſeveral Bodyes of us, and of our ſayd Sonne Prince 
Edward lawfully begotten, the ſayd Imperial Crowne, 
and all other the Premiſſes, ſhall-holly remayn and cum 
to our ſayd Doughter Mary, and the Heires of ber Body 


lawfully begotten, upon Condition, that our ſayd Dough- 


ter Mary, after our Deceaſſe, ſhall not mary, ne take any 
Perſonne to her Husbande, without the Aſſent and Con- 
ſent of the Privy-Counſaillours, and others appointed 


by us, our deereſt Sonne Prince Edward aforeſayd to be 


of Counſail, or of the mooſt Part of them, or the mooſt 
Part of ſuch as ſhall then be alyve, thereunto before the 

ſayd Mariage had in Writting, ſealed with their Seales. 
All which Condition we declare, limite, appoinct, 


and will by theſe Preſents, ſhall be knitt and inveſted to 


the ſayd Eſtate of our ſayd Doughter Mary in the ſayd 
Imperial Crowne, and other the Premiſſes. And if it 


fortune our ſayd Doughter Mary to dye without Iſſue of 


her Body lawfully begotten, wg will, that after our De- 
ceaſſe, and for Default of Iſſue of the ſeveral Bodyes 
of us, and of our ſayd Sonne Prince Edward, lawfully 
begotten, and of our Doughter Mary, the ſayd Imperial 
Crowne, and other the Premiſſes ſhall holly remayn 


and cum to our ſayd Doughter Elizabeth, and to the 


Heires of her Body lawfully begotten, upon Condition 


that our ſayd Doughter Elizabeth, after our Deceaſſe, 
{hall not mary, nor take any Perſonne to her Husbande, 
without the Aſſent and Conſent of the Privy-Counſail- 
lers, and others appoincted by us to be of Counſaill with 
our ſayd deereſt Sonne Prince Edward, or the mooſt Part 
of them, or the mooſt Part of ſuch of them, as ſhall be 
thenne enlyve, thereunto before the ſayd Mariage had in 
Writting, ſealed with their Seales; which Condition we 
declare, limite, appoint, and will by theſe Preſents, 
ſhall be to the ſayd Eſtate of our ſayd Doughter Eliza- 
beth in the ſayd Imperial Crown, and other the Premiſſes, 
knitt and inveſted. e * 
| n 
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And if it ſhall fortune our ſay'd Doughter Elizabeth 
to dye without Iſſue of her Body lawfully Begotten, we 
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will, that after our Deceaſe, and for default of Iflue of 


the ſeverall Bodyes of us, — of our ſay d Sonne Prince 


betb. 
We will that the fay'd Imperial Crown and other the 
Premiſſes, after our Deceaſſe, and for default of Thiſſue 
of the ſoyerall Bodyes of us, and of our fay d Sonne 
Prince Edward, and of our ſay'd Doughters =_— and 
Elizabeth, lawfully Begotten, ſhall holly remayn and cum 
to the Heires of the Body of the Lady Fraunces our 
Niepce, eldeſt Doughter to our late Suſter the French 
Quene, lawfully Begotten; and for default of ſuch Iſſue 
of the Body of the ſay d Fraunces, we will that the ſay d 
Imperial Crowne and other the Premiſſes, after our 
cealſe, and for default of Iſſue of the ſeveral Bodyes af 
us, . and of our Sonne Prince Edwarde, and of our 
Doughters Mary and Elizabeth, and of the Lady Fraun- 
ces, lawfully Begotten, ſhall holly remayn and cum to 
the Heires of the Body of the Lady Elyanore our Ni 
ſecond Doughter to our ſay d late Siſter the French Quene, 
lawfully Begotten. And if it happen the ſay d Lady 
Elyanore to dye without Iſſue of her Body lawfully Be- 
' gotten, we will, that after our Deceaſſe, = for default 
of Iſſue of the ſeveral Bodyes of us, and of our ſay'd 
Sonne Prince Edwarde, and of our ſay d Doughters Ma- 
ry and Elizabeth, and of the ſay'd Lady Fraunces, arid of 
the ſay d Lady Elyunore, Lavefully. Begotten, the ſay d 
Imperial Crowne, and other the premiſſes, ſhall holly 
remayn and cum to the next rightfull Heirs, Alſo we 
will, that if our ſay d Doughter Mary doo mary with- 
out the Conſent and Agreement of the Privy Counſayl- 
lours, and others appointed by us to be of Counſail to 
our ſay d Some Prince Edwarde, or the mooſt Part of 
them, or the mooſt Part of ſuch of them as ſhal] thenne 
be alyve, thereunto before the ſay d Mariage had in 
Writting, ſealed with their Seales, as is afereſaid ; that 
thenne and from thensforth, for lack of Heires of the ſe⸗ 
veral Bodyes of us, and of our ſaid Sonne Prince -Ed- 
warde, lawfally Begotten, the fayd Imperial Crown, and 
— the Premiſſes hal holly remayn, be, and cum to 
our Ad d Doughter Elizabeth, and to the Heires —_ 
n y 


Edward, and of our ſay d Doughters Mary and Eliza- 
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Body, lawfully Begotten, in ſuch Maner and Forme, as 


though our ſay d Daughter Mary wer thenne dead, with- 
out any Iſſue of the Body of our ſayd Doughter Mary, 


laufully Begotten, any thing conteyned in this our Will, 


or in any Act of Parliament, or Statute to the contrar ry, 
in auy wiſe notwithſtanding ; and in caſe our ſay d 
Doughter the Lady Mary, do kepe and parforme the 
ſay d Condition, expreſſed, declared, and limited to her 
Eftate in the ſay d Imperial Crowne, and other the Pre- 


| miſſes by this our laſt Will declared. 


And that our ſay d Doughter Elizabeth for her Parte, 
do not kepe and parforme the ſay'd Condition declared 
and limited by this our laſt Will, to the Eſtate of the 
ſay'd Lady Elizabeth, in the ſay d Imperial Crown of this 
Realme of England and Irlande, and other the Premiſ- 
ſes, we will that thenne and from thensforth, after our 
Deceaſſe, and for lack of Heires of the ſeverall Bodyes 
of us, and of our ſay d Sonne Prince Edwarde, and of 
our fay'd Daughter Mary, lawfully Begotten, the fay'd 
Imperial Crown, and other the Premiſſes, ſhall holly 
remayn and cum to the next Heires, lawfully Begotten, 
of the Body of the ſay d Lady Fraunces, in fuch Manner 
and Forme, as though the ſay'd Lady "Elizabeth wer then 


dead, without any Heire of his Body lawfully Begotten. 


Any thing conteyned in this Will, or in any Act, or Sta- 
tute to the contrary notwithſtanding. 

The Remaindres over, for lack of Iſſue of the yd 
Lady Fraunces lawfully Begotten, to be and continue to 


ſuch Perſonnes like Remaindres and Eftare, as is before 


limited and declared. 

Alſo we being now at this Tyme, thanks be to Al- 
mighty God, of perfaict Memory, do conſtitute and 
ordeyne theſe Perſonages following our Executours, and 
Parformers of this our laſt Will and Teſtament, willing, 


commaunding, and praying them to take upon them 
e n and Farformance of the e as _ 
tours. 


That 1s to ay, Tharchebiſhop of cal), the Lodi 
Wriothefly Chancellor of Aae the Lord S Se. Jain Ns. | 
ſter of our Honſe. © A 

\ Therle of Hertford, Great Chambrelain of Ele. 

The Lord Raſſel, Lord Privy Seale:' te 

. INE Viſconte Lyfte, High Admiral of Englande,  . 


The 
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The Biſhop: Tunſtall of Dureſme, . 
Sir Antheny Brown Knight, Maſter of our Horſe: 
Sir Edward, Mountoge Knights! Chief Juge of the Com- 
myn Place. aa 5 
Juſtice Bromley. - 


Sir Edward North Knight Chancellour of Thaug- 


mentations. 
Sir William Paget Knight, our Chief Secretary. 


Sir Anthony Denny, Sir William Harbard be . 


chief Gentlemen of our Pri ivey Chambre. 
Sir Edward Wootton- Knight, and Mr. Doctor Waotton 
his Brother. - a 

And all theſe we nol to 74 Executours and ns 
faillours of the Privy Counſaill with our ſay d Sonne 


Prince Edwarde, in all Maters concerning both his pri- 


vate Affayres, and publick Affayres of the Realme. 

Willing, and charging them, and every of them, as 
they muſt and ſhall aunſwer at the Day of Judgement, 
truely and fully to ſee this my laſt Will parformed in 
all thinges, with as mooch ſpede and diligence as may 
be; and that noon of them preſume to medle with any 
of our Treaſeur, or to. do any thing appointed b —— 
 fayd Will alone, onleſs the mooſt Part of the hole Nom: 
boy of their Coexecutours doo conſent, and by Writting 
agree to the ſame. , 

And will that our ſay'd Executours,, or the mooſt 
Part of them, may Jawfully do what they ſhall thinke 
mooſte convenient for. Thexecution of this our Will, 
without being troubled by our ſay'd Sonne, or any o- 
thers, for the ſame. 
| ' Willing farther by this our lat Will and Teſtament, 
That Sir Edmund Peckbam our truſty, Servaunt, and yet 
Coferar of our Houſe, ſhall be Treaſorer, and have the 


Receipt and Laying out of all ſuch Treaſeur and Mo- 


ney, as ſhall be defray d by our Executours for the Par- 
formaunce of this our laſt Will; ſtraictly chardging and 
commaunding the ſay.d Sir Edmunde, that he pay no great 
Somme of Money, but he have furſte the Haunds of our 
ſay'd Executours, or of the mooſt Part of them, for his 
Diſcharges touching the ſame; charging him fur- 
ther upon his - Allegeaunce, to make. à true Accompt 
of all ſuch Sommes, as ſhall be delivered to his Handes 
fot this Purpoſe. And ſithens we haye now Arne 
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and conſtituted our Executouts, we woll and charge 


them, that furſt and above all thinges; as they will 


aunſwer before God, and as we put our finguler Truſt 


and Confidence in them, that they cauſe all our due 


Debts, that can be reaſonnably ſhewed and proved be- 
fore them, to be truly contented and pay'd; aſſone as 
they conveniently can, or may, after our Deceas, with- 
out longer Delaye. $a 148 
And that they do execute theſe Poincts Furſt. That 
is to ſay, the Payment of our Debts, with Redres of In- 
juries, if any ſuch can be duely proved, though to us 
they be unknowen, before any other Part of this our 
Will and Teſtament, our Buryall Exequyes and Fune- 


rals only excepted.{ 


Furthermore We woll, that all ſuch Graunts and 


Gifts, as we have made, gyven, or promiſed to any, 


which be not yet parfaicted under our Signe, or any our 
Seales, as they ought to be, and all ſuch Recompenſes 
for Exchaunges, Sales, or any other thing or things, as 
ought to have been made by us, and be not yet accom- 
pliſhed, ſhall be parfaicted in every Point towards all 
maner of Men, for Diſcharge of our Conſcience ; char- 


ging our Executors, and all the reſt of our Counſaillers, 


to ſee the ſame done, parformed, finiſhed, and accom- 
pliſhed in every Poinct, forſeing, that the ſay'd Gifts, 
Graunts, Promiſſes, and Recompenſſes thall appere to 
our ſay'd Executours, or the mooſt Part of them, to have 
been graunted, made, accorded, or promiſed by us in any 
maner wile. | 925 | 
Further, According to the Lawes of Almighty God, 
and for the Fatherly Love which we beare to our Sonne 
Prince Edwarde, and to this our Realme, we declare 


Him, according to Juftice, Equite, and Conſcience, to 


be our Lawfull Heire ; and do give and bequeath unto 
Him the Succeſſion of our Realmes of Englande and ir- 


lande, with our Title of Fraunce, and all our Dominions, 


both on this fide the Sees and beyond, (a convenient 
Portion for our Will and Teftament to be reſerved.) - . 
Alſo we give unto Him all our Plate, Stuff of Houſe- 
hold, Artilery, Ordenaunce, Munitions, Ships, Cabelle, 
and all other Things and Implements to them belong- 
ing, and Money alto, and Jewelz, ſaving ſuch Portions, 
ill and Teſtament, charging, 


and 


IPS EN DTX 
and commanding Him, on of our Curſe, ſeing He 
hath ſo loving a Father of us; and that our chief Labour 
and Study in this Woorld is to eſtabliſh Him in the 


Crowne i#t of this Realme, after our Deceafſe, in 
| ſuch ſoft as may be pleaſing to God, and to the Wealth 


of this Realme, dots to his owne Honour and Quyet; 


that he de ordered and ruled both in his Mariage, and 


alſo in ordering of Thaffaires of the Realme, as well 


outward as inwarde; and alſo in all his owne' private 
Affaires; and in gyving of Offices of Charge by Thad- 
vice and Counfait of our _ a Coun- 
faillours, i RX ee 
Tharehbiſhop of PR TOO ae? | 
The Lord Wriotheſley, Chancellout of En Ria 
The Lord St. John, e Maſter of our Houle, 
The Lord Ruſſel, Lord Privey Seale, 


Therle of Hertford, Great Chidthretatne of Eiglande; 


- The Viſcount Liſte, High Admiral of lady 
The Biſhop of Dureſme, Tunſtall, | 
Sir Anthonye Browh, Maſter of our Horſe, 
Sit lian Pagẽt, our chief Frags 
Sir Anthony Denny,” 
Sir William Herberd, 
Juſtices Montague and Brindley; 3,” li 
Sit Edward Wootton, and Mr. Doctor 2 b 
And Sir Edward North, W 1 1 0 
Whom we ordeyn, name, and —Y and by 
theſe Preſents, ſigned with our Hand, do make and 
conſtitute of Privey Counſail with our ſaid Sonne; 
and woll, that they have the Gouvernment of our mooſt 
deere Sonne Prince Edwarde, and of all our Realmes, 
Dominions, and Subjectz, and of all Thaffaires pub- 
licq and private, untill he ſhall have fully accompleted 


the Eightenth Yere' of his Age. And for becauſe the 


Variete and Nombre of Things, Affaires, and Maters, 
ar and may be ſuch, as we not knowing the certainty of 
them before, cannot conveniently preſcribe a certain 


Order or Rule unto our foreſzid Counſaillours for their 


Behavoirs and Procedings in this Chat e, which we 
have now, and do appoint unto them about our ſay d 
Sorine, during the Tyme of his Minorite aforeſay d. 

We therefor, for the ſpeciall Truſt and Confidence 
Which we bave in them, 3 and by thefe Preſents 
do 
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do give and graunt full Pewre and Authorite unto our 
ſayd H Counfaitlours, that they all, or. the mooſt part of 
them, being aſſembled togidres in Counſaill; or if any 
af them fortune to dye, the more Part 1 
ſhall be for the tyme lyving, being aſſembled in Coun- 
ſaill togidres, ſhall, and may make; deviſe, and ordeyn 
_ what things ſoever they, or the more Part of them, as 
aforſayd, ſhall, during the Minorite aforſayde of our 
faid Sonne, think meet, neceſſary, or convenient, for 
the Honour, and Surety, or the Weale, Pro- 
fet, or Commodite of our ſayd Sonne, his Realmes, 
Dominions, or Subjectz, or the Diſcharge. of our Con- 
ſcience: And the ſame, things deviſed, made, or or- 
deyned by them, or the more Part of them as aforſayd, 

ſhall, and may lawfully do, execute, and accompliſhe, 

or cauſe to be done, executed, and accompliſhed, by 
their Diſcretions, one the Diſcretions of the more Part 
of them, as aforſayde, in as large and ample maner, as 
if we had or did expreſſe unto them, by a more ſpe- 
cial Commiſhon undir our Great Seale of Englande, 
every particular Cauſe, that may chaunce or 6ccurre du- 
ring the Tyme of our Sonnes ſayde Minorite, and the 
ſelf-fame maner of Proceeding, which they ſhall for the 
tyme think meet to uſe and follow. | 

Willing and charging our ſayd Sonne, and all others 
which ſhall hereafter be Counſaillours to our ſayd 
Sonne, that they never charge, moleſt, trouble, nor diſ- 
quyet our forſayde Counſaillours, nor any of them, 
for the deviſing, or doing, nor any other Perſonne for 
the doing of that they ſhall deviſe, or the more Part 
of them deviſe, or * aſſembled as aforſaide. 

And we do charge expreſſely the ſame our entierly 
beloved Counſaillours and Executours, that they ſhall 
take upon them the Rule and Charge of our ſayd Sonne 
and Heire, 3 in all his Cauſes and Affaires, — of the 
hole Realme, doing nevertheleſſe all things, as under 
him, and in his Name, until our ſayde Sonne and Heire 
thall be beſtowed and maryed by their Adviſe, and wes 
the Kightenth Lere be expyred. t. 0 

Willing and deſyring furthermore our forſayd- woſiy 
Counſaillours, and then all our truſty and aflured Ser- 
vauntr, and a . 2 aher our bring er mn 
91 oY "17 318 21 
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ayde and aſſiſt. our fornamed Counſaillours in Thexecu- 
tion of the Premiſſes, during the forſayde Tyme. 
Not doubting but they will in al things deale ſo 
tinely and Rely, as they ſhall have cauſe to think 
rep Weil choſen for the Charge. committed unto 


Strictly charging 0 our ſayd Counſaillours and Exe- 
cutours, and in God's Name we exhort them, that 
for the ſingular Tr 
we have and ever had in them, to have e di- 
1 Eye, Þ 2 f Zeale, Love, and Affection to the 

onour, Sur ſtate, and Digoitye of our ſayde 
Sonne; and = = * ing. Proſperite of this our 
Realme. | 

And that all Delay S ſett apart, they will ayde and 
aſſiſte our ſayde Counſzillours and Rats to the 
Parformance of this our preſent Teſtament and laſt Will 


in every Part, as they will anſwer before God. at Ys 


Day of Judgement, 
Cum venerit Judicare did 2 nortuor. 


And furthermore, for the ſpecial Truſt add Conf. 
dence which, we have in the Erles of Arundel and Eſſez 
that now be, Sir Thomas Cheney Knight, Treaſorer of our 
Houſehold, Sir Jahn Gage Knight, Comptroler of our 
Houſehold, Sir | Anthony Wingfeld Knight, our Vice- 
Chambrelayn, Sir William Petre Knight, oon of our twoo 
Prineipall Secretaryes, Sir Richard Rich Knight, Sir John 
Baker Knight, Sir Roufe Sadleyy Knight, Sir Thomas, Sey- 
mour Knight, Sir Richard Southwell, and Sir Edmund Peck- 
ham Knights, they, andevery of them ſhall be of Coun- 
ſayl for the ayding and aſfifting of the fornamed Coun- 
ſaillours, and our Executaurs, when they, or any of 
them ſhall be called by our layd Eren pur, bn the 


. | Y; 
1 f 


more Part of the ſame. 


Item, We bequethe to our Doughters Mary 1 Eli- 
2abeth's Mariag they being maryed to any outward Po- 
tentate, by Thadviſe 0 of the | forſayd Counſaillours, if we 
beſtow 1 not in our Life-time, Ten Thouſand Pounds 
in\Money, Plate, Jewelz, -and Houſehold-Stuffe,/ for 
ech of them; or a larger Somme, as to the Diſcretion 
of our Executours, or the more Part of them, (hall be 
thought convenient: Willing them, on my Bleſſing, 


and ſpeciall Confidence, e 
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ters for ordering thereof, 
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be ordred, as well in Mariage, as in all other lawfull 


Things, by Thadviſe of our. forſayd Countaillo 
and in caſe they will not, thenne the Somme to be mi 
niſhed at the Counſaillours Diſcretio . 


Further our Will is, that from the furſt Howre df our 


eath, until ſuch Tyme, as the ſayde Counſaillours Gnne 
N dk of ers, or bite, of fk bod fable 
Mariages, they ſhall have eche of them "Three Thou- 
fand Pounds, ultra Repriſas, to live on; willing and 
charging the forſayde Counſaillours, to limite and ap- 
poin& to either of them, ſuch ſage Officers, and Mini- 
as it may be employed both 


« 


to our Honour and theirs.” EO 
And for the great Love, Obedyence, Chaſtneſs of 
Lief, and Wiſedome, being in our fornamed Wief and 
Qbene, we bequeth unto her for her proper Uſe, and 
as it ſhall pleas her to ordre it: Thre Thouſand Pounds 
in Plate, Jebel and Stuff of Houſehold, beſides ſuch 
Apparail, as ſhall pleas her to take of fuch as ſhe hath 
alredy. And further we give unto her One Thouſand, 
Pounds. in Money, with the enjoying of her Dower and 
Jointer, according to our Graunt by AR of Parliament. 
Furthermore, for the Kindnes and good Service that 
our ſayd Executours have ſhewed unto us, we gyve and 
bequeth to eche of them, ſuch Sommes of Money, or 
the Value of the ſame, as hereafter enſuitu. 


o 


% 


Ee / „To Tharchbiſhop of Cantorbury'. . v ' Marks 
TY the Tord pie pg v I 
To the Lord St. Jobhnn ooh vw Lib. 


10 the Lord Rue v LI. 


T0 the Erle of Hertford . , Ve Lp. 
Ts the Viſcount” If. „. 
To the Biſhop of Dureſme  . . ©. in Lib. 
Jo Sir Anthony Brown . . ii Lib. 
To Sir William Paget ij Tb, 
To Sir Anthony Dennxg ij I, 
To Sir William Herbert. ij [ih 
To Juſtice Montage. ij Tbs 
To. Juſtice Bromley . ij Db, 
To Sir Edward North. ij Lig. 

T0 Sir Edward Noottos i Lib. 
To Mr. Doctor Wootton . ij I. 

| Alſo 
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Alſo for the ſpeciall Love and Favour, that we 


bear to our Truſty Counſaillours, and other our ſayd 
bequeth 


Servaunts hereafter following, we give and 
unto them ſuch Sommes of Money, or the Value there- 
of, as is lotted upon their Hede. 

C. 


Firſt, To Therle of Eſer „ 
To Sir Thomas Cheney a «86 Y Lib, 
Ig the Lord Hewd '., © , == 

To Sir John Gag 8 1 . . 
To Sir Thomas ; "0 ; 3 
To John Gates 32 
To Sir Thomas Darcy Knight 3 
To Sir Thomas Speke Knight . 

To Sir Philip Hobby Knight 
To Sir Thomas Paſton . > . 6-78 
To Sit Maurice Barkey . . , 
To Sir Rafe Sadler e 
To Sir nhl, 2 
To Sir Peter Meute, 5 * $7 4 . 
To Edward. Belinga m 1 
Je . 
| To Edmunde Harman ES - — 
To John FT neo 
To Henry Nevi!i .  ; 
| To Symbarbe . . . . 
f To Cooke „ 5 : | f 6 
Nein © kg . 
To David Vincent | | 

To James Ruſſorth, Keeper of our Hous 1 = 
To Cecill, Yoman of our. Robes } Marks 
2 Sternhold, Grome of our Robes I Marks 


Do obo land, Pa ge of our Robes 115. 
e 


of Arundel, Lord Chambrelgin ij Li. IT 


15 Sir Anthony Win e Viz ij L. 2 
To Sir Edmund Per 1 Lib 
To Sir Richard Riche 8 

To Sir John Baker 8 2 
To Sir Richard Southwell 

To Mr. Doctor Owen > 
To Mr. Doctor Wendy . s 
To Mr. Doctor Cromer b k 
To _— MS 


Iv 
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** 3288 71 MH AN 5 = | 2 ” | 
<—Dg2 -1 Ferrys „ . ANA 1 414 J Marks | 

To Henry . lot bt remit; eng hm J Marks 

To  Hollande 5 

To the Foure Gentlemen Huiſhers of ourꝰ 11 L. 

Chambre, being dayly Wayters, in all) 7 

And we will alfo, that our Executours, or the more 
Part of them, ſhall give Ordre for the Payment of ſuch 
Legacyes, as they ſhall think meet to ſuch our Ordenary 
Seryaumtz, as unto whom we have not appointed any 


i Y 


| Leparye by this our preſent Teſtament: 


Y, this preſent Writing in Paper, we ordeyn 


Final! 


5 


and make our Laſt Will and Teſtament, and will the 


ſame to be reputed and taken to all Entents and Pur- 
poſes, fr our good, ſtrong, vaillable, mooſt parfait, 
and Laſt Will and Teſtament, and do declare all other 


Wills and Teſtaments made at any Tyme by us, to be 


A & 


veydaand of Non Effect. 


* « 


Ag nels whereof we have ſigned it with our Hand 


in. out Palays of Weſtminſter, the Thirty Day of Decembne, 


in ther. Yere of our Lord God A Thouſand Fyve Hun- 


dred Fourty and Six, after the Computation of the 
Chutch of England, and of our Reign the Eight and 
Thirty; Yere, : F ; : AS | " 0 

Being preſent, and called to be Witneſſes, theſe Per- 


* 


ſones Mhich have written their Names herunder. 


#? I - PT 1 5 5 4 1 . L "4 
ai, # halt © $4 , * a F, © 0. _ 
. n . e 04 
* ” a k i — . 
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Robert Hayche . 36. tte NI f 8 . Henry Nexel. 22 ol 
WG 5 Ric burde Coke. 18 
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White and Green Pied * 
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er of 45 Lord Chancellor Elleſmere in the Exe 
Chuniber, touching the Poltgati, p. 104. 


EV ſome Special Caſes, there ſometime may be a 

King of Subjects without Land in Poſſeſſion, as Ju- 
{tice Fenner noted in the Government, which Moſes. had 
over the People of Iſrael in the Wilderneſs : - and as in 
the Caſe, which Sir John Popham, the late Lord Chief 
Juſtice, did put in the Parliament: If a King and bis 
Subjefs be driven out of his Kingdom by his Enemies, yet 
notwithſtanding he continueth ſtill King over thoſe Subjects, 
and they are 125 bound unto him by their Bond of Allegi ance, 
whereſoever he and they be : But there cannot be a King of 
Land without Subjects; for that were but 467407 in 
bella, and Rex & Jubdits ſunt Relativa. | 


The Agamen of fir Francis Bacon Solicitar-Generd,' in the 
Caſe of the Poſtnati, in the Exchequer Chamber, before the 
Lord Chancellor, and all the Judges of England. | 1980 
e Second Part, p. 52, 53. 


O maintain our Aſſertion (that it affect to Nas 
© ralization, that there be one King, and that the Purty 
be natus ad idem W 1 will uſe three Kinda of 
Proofs. ö 
Iz!be fit is, that 1 cannot be applied to the Lav 
or Kingdom, But to the Perſon of the Ring; becauſe the Alle- 
giance of the Subject is more large and ſpaciaus,; an bath d 
greater Latitude and Comprehenſion, than Ve Law, or the Kings 
dom; and therefore it cannot be a Depindency by = abet 
the mich it may vf itſelf ſabſt. mon 
The fecond Proof, which I mall ule, 18. Thabthe 
Natural Body of the King hath an Operation and/Irifis- 
ence into his Body Politick, as well as his Body Poli 
tick hath upon his Body Natural And therefore, . that 
although his Body Politick of King of England, and his 
Body Politick of King of Sterland, be feveral-andr:di- 
ſtinct ; yet nevertheleſs his Natural Perſon, which is nne; 
hath CITE upon both, ang createtli a 11 
een them... | nb. 
ines And 


lix 


Ix 


Lord Chance 
King diſpoſſeſſed; That Treaſon might be committed 


| ( 
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And the third Proof is, The binding Text of five 


ſeveral Statutes. _ 

For the firſt of theſe, I ſhall make it manifeſt, that 
the Allegiance is of a greater Extent and Dimenſion, 
than Laws or Kingdom, and cannot conſiſt by the Laws 
meerly ; becauſe it began before Laws, it continueth af- 
ter Laws, and it is in Vigour where Laws are ſuſpend- 
ed, and have not their Force. 5 

That it is more ancient than Law, appeareth by that, 


which was ſpoken in the Beginning by Way of In- 


ducement, where I did endeavour to demonſtrate, that 
the original Age of Kingdoms was govern d by Natu- 
ral Equity ; that Kings were more ancient, than Law- 


givers ; that the firſt Submiſſions were fimple, and up- 


on Confidence to the Perſon of Kings; and that the A 
legiance of Subjects to Hereditary Monarchy, can no more 
be ſaid to conſiſt by Laws, than the Obedience of Children 
to Parents. | | 

That Allegiance continueth after Laws, I will only 
put the Caſe, which was remember d by two great 
Judges in a great Aſſembly, the one of them now with 
Gov, which was; That if a King of England ſhould be 
expuls'd his Kingdom, and ſome particular Subjects ſhould 
follow him in Flight or Exile in Foreign Parts, and any of 


them there ſhould conſpire his Death; that upon his Recovery 


of bis Kingdom, ſuch a Subject might, by the Law of Eng- 
land, be proceeded with, for Treaſon committed and perpe- 
trated, at what Time he had no Kingdom, and in Place wherg 
the Law did not bind. r 

That Allegiance is in Force, where the Power of 
Law: hath. à Ceſſation, appeareth notably in Time of 
Wars; for flent Leges inter Arma. And yet the Sove- 


reignty and Imperial Power of the King, is fo far 


from being then extinguiſhed , as contrarywiſe it is 
raiſed,” and made more abſolute ; for then he may pro- 
eecd by his Supreme Authority, and Martial Law, 


 withbut obſerving Formalities of the Laws of his King- 


dom. Thus far Sir Francis Bacon. 


I Theſe Paſſages ſhew, that it was the declared Opi- 


nion (and it 58 not to have been contradicted) of a 
, two Judges, and a Solicitor-General, 
after Lord Chancellor, That Allegiance was due to a 


againſt 
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apainſt him, and was puniſhable by the Law of Eng- 
land after his Reſtauration. In the Caſe propoſed, it can- 
not be doubted, but that the precedent Revolutions were 
in View, in all which, when one King was driven out, 
another took Poſſeſſion. | "RY 
It will be objected, that in the Caſe propoſed, Alle- 
giance is ſaid to be due to the King expulſed (not by 
all, but only) by the particular SubjeFs, who follow him in 
Exile. | 
To this the Anſwer may be, That theſe great Laws- 
yers, by affirming, that Allegiance is due to the King 
expulſel, by the Subjects who follow him, ſeem to have 
taught plainly, that it was due to him by all the Sub- 
jects: They affirm'd it of ſome Particulars, of whom 
they thought it could not be deny'd ; and it ſeem'd ſu- 
perfluous to add, that the Obligation was the ſame on 
all the Subjects; becauſe that follow'd evidently, as it 
appears to do from the Paſſages cited, and from the Rea- 
. ſons and Reſolutions, on which that Caſe of the Poſt- 
nati was determin d. | | 
1. The Inſtance of Allegiance due to a King expulf d 
is brought to prove, that Allegiance is due to the King's 
Perſon, not to the Law, or Crown, or Kingdom ; and 
ſuppoſing it due by all the Subjects to a King expuls d, 
the Proof is evident: But if Allegiance is due by all 
the Subjects in the Kingdom to the King who poſſeſſes 
it, then this Inſtance diſproves the Aſſertion it is 
brought to prove: For if the King expuls'd, by loſing 
'the Kingdom, loſes the Allegiance of all the Subjects 
in it ; it follows, that Allegiance was not due to the 
King's Perſon, but to the Crown or Kingdom, ot that 
it was due (a) more by reaſon of the King's Crown (that is (4) Coke 
2 Politique Capacity) than by reaſon of the Perſon of the — yy 
Ling, which damnable and damned Opinion, faith the 4 | 


p. Its 


Lord Coke, was invented by the Spencers. 

2. Sir F. Bacon affirms, that Allegiance was due be- 
fore Laws, continueth when they ceaſe by Expultion, 
and is in Vigour when they are. ſuſpended by War: 
But the Duty of Allegiance in the firft and laſt Caſe, 
muſt be extended to all the Subjects, therefore in the 
ſecond ; and his Reaſon proves it; for if Allegiance 
depends not on the Law, it is equally due by ul the 
— 15 ti: q uo- ſ 
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Subjects, when the Law is ſuſpended, when it ceaſes, 
and before it had Being. En | 
% te, 3. (b) Ligeance and Obedience is an Incident inſeparable 
mid: 7.4. to every Subje(f ; ----- it Joins together the Sovereign and all 
(c) Bid. his. Subjects quali uno Ligamine. (c) Whoſcever, are born 
* under one Natural Ligeance and Obedience, owe it hy the Lan 
(a) Lene El- 0 Nature to one Sovereign: (d) There is but one King and 
. m— overeign, to whom this Faith and Allegiance 1s due by all his 
Subjects: That the Natural Subjects of England may 
owe Allegiance to two Kings, that are Enemies, ſome 
to one, others to the other, is a monſtrous Aſſertion, 
unknown to all Laws and Lawyers. 3 | 
(c) Coke, 4. In this Caſe it being agreed, (e) That the Ligeance 
. P12» or Faith of the Subject is due unto, the King by the Law 
of Nature, part of the Law of England ; this Inference 
was drawn, That it cannot be alter d; and becauſe it 
was unalterable, it was not due by the Law and Conſtitution 
of Man: But if Ligeance alway deſerts the Unhap- 
pPy, and enrolls under Succeſs, the Law immutable 
changes with the Wind, and is more imperfe& than hu- 
mane Law, which never deprives any Man of his Right, 
becauſe he is diſpoſſeſsd unjuſtly. Wi 
D ibid. 5. It was affirm'd, (f) That the King boldeth the King- 
UE dom of England by Birthright inherent, by Deſcent from the 
Royal, whereupon Succeſſion doth attend: And there- 
fore it is uſually ſaid, to the King, bis Heirs, and-Succeſ- 
ſors, wherein Heirs is firſt nam d, and Sucteſſors is atten- 
% Ibid. dant uon Heirs; and again it is concluded, (g) That, 
P12 our Ligeance is due unto our Natural Liege Sovereign, de- 
ſcended of the Blood Royal of this Realm; and again it ma- 
nifeſtly appeareth, that to him the Ligeance or Faith of. the 
Subject is Proprium quarto modo, omni, ſoli, ſem- 
Y wid. 7. (hb) It was reſolved, that it was due to the Natural 
5 Perſon ef the King (which is ever accompanied with the 
Politick Capacity, and the Politick Capacity as it were appro- 
priated to the Natural Capacity) and is not due to the Po- 
litick Capacity only: Hence the Inference ſeems natura] 
that wherever the Perſon is, there is the Natural; and 
there the Politick Capacity appropriated to it. 
7. It was determin'd, that the Ligeance of Natural 
 OP.7,9. Subjects (i) is not circumſcribd within any Place, but is 
| to be paid in all Places whatſoever, ; and the Reaſon given 
| | a is, 
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is, that Ligeance is a Quality of the Mindy» not confined 

within any Place. He that is abjur'd the Realm, amittit 
Regnum, ſed non regem ; amittit patriam, ſed non pa- 

trem; for notwithſtanding the Abjuration, be oweth the King 

his Ligeance, and he remaineth within the King's Protectiam; 

for the King may pardon, and reſtore him to his Country | 
again. But when a Subject is abjur d, and in a Fo- | 
reign Country, what Subjection can he actually pay, | 
what Protection actually receive, eſpecially in Time of 

War? The King in many Caſes cannot prote& him, 

or any other Subject, by the Sword; yet his Ligeance 

continues ; wherefore when it is ſaid, that the King's 

Power and Protection draweth Ligeance, this cannot be un- 

derſtòod of actual Protection, (which is often impoſſible 

both in Foreign and in Civil War) but of the King's 

Obligation to protect, as he has Power: For thus hath 

Coke" out of Stene explain d that Rule, which the ( Do- (4 Defence, 

ctor ſeems to underſtand of actual Protection. (1) Lige- ny Cole, 

ance is the mutual Bond and Obligation between the King ibid. 5. 5. 

and his Subject, whereby his Subjects are calf d his Liege Sub- 

jects; becauſe: they are bound to obey. and ſerve him; and 

he is call d their Liege Lord; becauſe he ſhould maintain and 

defend them Therefore it 1s truly ſaid, that Prote- 
Mio. trahit ſubjectionem, & ſubjectio Prote&ionem ; 

the Maxim cited by the Doctor, which a little before 

is thus para phras d, Sicut ſubditus regi tenetur ad Obedien- 

tiam, ita Rex ſubdito tenetur ad protectionem; the Obliga- 

tion without doubt is mutual; but a Queſtion is made, 

whether it is conditional, concerning which we have 


no Controverſy. PS * n 
8. Laſtly, (m) Treaſon by the Common and Statute (+) Bacon, 
Law may be'co ibid. p. 44- 


Allegiance of all Natural Subjects is due to one So- 
vereign; and that where it is dne by one Subject, it is 


due by every one. 
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Eorgii Bulli 8. Theologiz Profeſioris & Presbyteri Anglicani, Opera omaia, 

quibas duo preecipui Catholicæ fidei Articuli, de 8 Trinitate & Juſtificatione, 
ortbodoxe, perſpicuè, ac ſolide, explanantut, illuſtrantur, confiemaniur ; 
nunc demum in unum Volumen collecta, ac multo cortectius quam ani; utà cum 
generalibus Indicibus Edita. ibus jam acceſſit ejuſdem Tractatus bactenus inedi- 
tus, de Priwitive X Apoſtolica I raditione 2 1 de Jeſu Chriſti Divigitate contra 
Danielem Zuickerum, ejuſque nuperos in Anglia SeRtatores ; ſubnexa inſvper plutibus 
fingalorum Libroraa capitibus ptolixa quandoque annotata Joanois Erneſti Grabe, 
cujus etiam Præſatio huic Volumini eft præmiſſa. : 

Sepruaginta Iqterptetum quem ex antiquiſſimo MS. codice Alexandrino accurate 

eſcriptum. , Et ope aliorum exemplarium, ac priſcorum Scriprorum, eſertim vero 
Hexaplaris Editionis Ocigenianz emendatum atque ſupplememum, additis ſæpe Aſte- 
2 Obelorum ſig nis, ſumma cura edidit Joannes Erneftns Grabe, S. I. P. 
ol. & Octavo. | 

The Hereditary Right of the Crown of England aſſerted; the Hiſtory of the Suc- 
ceſſton ſince the Conqueſt clear d; and the true Exg/iſÞ Conſtitution vindicated from 
the Miſrepreſentations of Dr. Higden s View and Defence. | wad 

An Expoſition on the 39 Articles of the Church of England. | 
| 5 TAO and DUODECIMO. 1 
Rivate Thoughts on Religion, digeſted imo Twelve Articles; with Practical Reſo- 
/ lytions ſorm d thereupon : Meten in bis younger Years, for the ſeruiog of bis 
Prints, and Conduct of his Life. The Seventh Edition, illuſtrated and adorn'd 

Privms — upon a Chriſtian Life ; or neceſſary Directions for irs B-ginoing 
* 8 wo _—_ to its _ error in the \ nc Vition. .- b 

tinten in bis riper Years, printed from his Original Manuſcripts, The This 
FE SES Sree Ris Pay, aa que Co 

| reat a vantage b. yer, an munion. 
Deſiga'd to revive Primitive Piety. With Meditations, Ejaculations, and Prayers, be- 
fore, ar, and after the Sacrament. The Fourth Edition; to be had both in a large 
and. (mal! Character. n . \ 

One hundred and Twenty eigbe Sermons, and other Diſcourſes,on ſeveral SubjeRs, 10 Vol. vix. 
Vol. I, Chriſt's Preſence with bis Minitters in general. The Manner of Ordination 
in the Church of Eng/and. Salvation in the Church only under ſuch a Miniſtry, The 
true Notion of religious Worſhip. 'A Form of Sound Words to be uſed by Mipiſters. 
Ebe. Church eftablth'd oma Rock. Cbriſtianity an holy Prieſtbood. The preparatory 
Duties for Holy Orders. The Efficacy of Faith in the Miniftrgtion of the Word, Mi- 
niſters the Ambaſſadors of Chriſt. The Sacerdoral Benediction in the Name of the 


en Dime | K 
Vol, II. The — Attributes of God. The Love of God in Man's Salvation. 
The Merirs of Paſſion, Salvation through Fear and Trembling. The Con- 
ſcience void of Offence. The Knowledge of Jeſus Chriſt preſerable to all other. The 
new Creature in Chriſtianity. The Nature and Eternity of Heaven's Joys and Hell's 
Torments, Tbe Glories of Chriſt's Croſs.” | The Excellency of the Soul above world- 
ly Goods. A Spiritual Life the Cbaracteriſtick of a Chriſtian, The Obligation of 
Vol. III. The Unity of Chriſt with God the Father, ' The -Incarnation of Chrift. 
Chriſt the only Saviour. Chriſt the ſole Author of Grace and Truth. Chriſt, the Sa- 
viour of all that come to him. | Chriſt the only Mediator. All things to be  asked in 
the Name of Chriſt. Chriſt, as Map, is the Head over all thi Chriſt is qur Lord, 
and Maſter, The Bleſſed Bftate of thoſe who believe in Chrift, Admiſſion into the 
Church of Chriit by, Baptiſm, 'veceſlary w Salvation. Coming to Chcitk rhe only 
Means of Salvation. Abiding in Chyift the only Mears of umyerlal-| ineſa. Bear- 
much Fruit, 'the Characteriſtick of Chriſt's Diſciples, -- 3 e 3 
Vol. IV. The Ulefaloes of Faſting Tue Sufficiency of ice. | Faith, the Gover 
ing” Principle of a Chriſtian Life, Faith in God and Cbriſt a ereigu Remedy d 
a 2 Tau. * Pcinciple: of Ln and Joy. — the hang, af tas 
tomiſes. Ged our Sovereign Good. The preſent Security and ſutute Happineſs 
the Saints. The Communioa of the Saints. be Chrittian Prize. "Th Crea- 
tion. Stedſaſtaeſs to the eftabliſh'd Church rec 11 n 
Vol. V. The One Thing needful. Uaiverſal tence requiſite to Salvation. The 
Glory of God the final Cauſe of all things, God alone to be fery'd, Tue Advantages 
of Publick Worſhip, The Duty of Publick Thankſgiving. The Sufficiency of Scit- 
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Spirit, fince the Apoſtles, but the Biſhops. With an Hypotheſis concerning Sacerdotal 
Ablolution. The Second Edition corrected, By Henry Dodwell, A. M. 

Occañonal Communion, fundamentally deſtructive of the Diſcipline of the Primi- 
tive Catholick Church, and contrary io the Doctrine of the lateſt Scriptures, con- 
cerning Church Communion, By Henry Dodwell, M. A. 

Exercitationes duz ; Prima de tate Phalaridis ; Secunda de tate Pythagora Phi- 
lolophi. Ab Henrico Dod wello, A. M. 

De nupero Schiſmatice Anglicano Patæneſis, ad exteros tam reformatos quam etiam 
Fonte cios qua Jura Epiſcoporum veiera, eorundemque > Mageſtratu ſeculari Indepen · 
dentia omnibus aſſerenda commendantur. Ab Herrico Dod wello, A. M. Dublinienſi. 

The ancient Religion of the Gentiles, and Cauſes of their Errors confider'd : The 
Miitakes and Failures of the Heathen Priefts and Wiſe.Men, in their Notions of the 
D2uies, and Matters of Divine Worſhip, are examin'd ; with regard to their being al- 
rogether deſtitute of Divine Revelation. With a complete Index, By the Learned and 
Jadicious Edward Lord Herbert of Cherbury. 


The Tale of a Tub revery'd, for the univerſal Improvement of Mankind 5 With a 
Character of the Author, 

The Hiſtory of Charles V. Emperor and King of Spain, the great Hero of the Houſe 
of Auſtria; containing the moit remarkable Occurrences that happen d in the World 
for the Space of 56 Years, all Nations being in a greater and leſs Meaſure ged in 
the Conteſts and Confufions of thoſe Times; and giving an Account, 3 the 
Hou e of Auſtria firit came to the Crown of Spain, and whence the preſent Contetts 
berween the Emperor aad King of France had their Original. 2. Of the Rebellion of 
the Commons ot Spain, and the true Cauſes and Saccels of it, 3. Of the Wars with 
France, and taking that King Priſouer, 4 Of the Sacking of Ne. 5. Of the Re- 
formation and Wals which enſued on that account. 6. Of the Revolutions and Trou- 
bles in Denmark and Sweden, on account of Religion. 7, Of the Affairs of England, 
and Marriage of King Philip and Mary Queen of England. 8 Of the Wars with the 
Turks. 9 Of the Taking of Tunis, and otber Places of the Coaſt of Africa, with the 
unfortunate Expedition of Argiers, 10. Of the Conqueſt of the vaſt Kingdoms of 
Peru, and Mexico, in America. Ard laſtly, Ot the moſt Heroick Action of th. t Em- 
peror's Life, his voluntary reſigning up all his vaſt Dominions, and retiring to a Mo- 

nallery, Written in Spaniſh by O. F. Prudentio de Sandoval Biſhop of Pamplona, and 
Hiſtoriographer to King Philip Il. of Spain. Made Engliſh by Captain John Stevens. 

Rellexions on our common Failings. Done out of French by a Perſon of Ho- 
nour, 

The Parochial Clergyman's Duty; or an earneſt Exhortation to, 1. Such as bold 
conitant Communion with the Eſtabl:ſhed Church. 2. Such as ſeparate from, or re- 
nounce Communion with, the Eitabliſhed Church. 3. The Irreligious and Prophage, 
or ſuch as neglect tbe Duties of Religion in general, Digeſted from the Works of the 
late Archbiſhop of Canterbury, the preſent Archbiſhop of Jer, Biſhop Beveridge, Biſhop 

Stillinpſteet, Dr. Sherlock, Dr. Scott, Mr, Wall, &c. . . 
An Abſtract of the moſt curious and excellent Thovghts of Sieur de Montazgne's 
Edays; very uſeful for improving the Mind, and forming the Manners of Mes; 
Done into Engliſh from the French Original. 

A Conference between the Soul and Body, concerning the prefent and future State: 
Shewing how different the general Practice of Religion now is from that of the firſt 
Chriſtians, approved and recommended to the World, by.the learned Mr. Dodwel!. 
The Second Edition. To which are added, Morning and Evening Hymns. By the 
Right Reverend Dr. Kenn, Biſhop of Bath and Wells. + 

oannis Erneite Grabi Epiſtola ad clariſſimum virum Domini Joannem Millium, 
S. T. P. aulæ S. Edmundi apud Oxonienſes principalem Eccleſiæ Cantuarienſis, Capo- 
nicum digniſſimum; qua oſtenditur, Libri Judicium genuinam LXX. laterpretum 
ver ſionem eam eſſe, quam MS, codex Alexandrirùs exbibet: Romanum autem Editio- 
nem, quod ad dictum Librum, ab illo prorſus diverſam, atque eadem cum beſyciana 
eſſe. Subnexa ſun; Tria Novæ d. Editionis Specimina cum variis Annota- 
tionibus. 

Solon ; or Philoſopby no Defence againſt Love, A Tragi- Comedy. With the Maik 
of Orpheus and Euridice. Written by Captain Martin Bladen. 

A Paraphrale and Annotations upon all St. Paul's Epiſtles, Done by ſeveral eminent 
Men at Oxford; cortected and improved by the late Reverend and Learned Biſhop Fell, 
The Third Edition, with Additions. 

Several Diſcourſes, viz. of Covetouſneſs; of Confeſſion 5 of Watching and Praying z 
of Chriſtian Liberty; on Chriſt's Nativity; of Purifying the Temple, on the Reſur- 
rection; of the Poſſibility of Keeping God's Laws; of Feaſting ; of Moderation; of 
Superſtition ; on the Martyrdom of King Charles I. All preached on particular Occa - 
tions, before the State in the Cathedral of St, Patrick's and Chriſt*Church, Dublin 2 
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Eolledted into one Volume, by the Right Reverend Father in God William Sheridan, 
D D. late Lord Biſhop of Kilmore and Ardagb, deprived, 

Chriſtian Perfection, conſiſting in the Love of God ; explained in ſeveral Letters to 
a Lady, c. written originally in Italian by Cardinal Perrucci 5 now render'd into 
Engliſh: With an Account of the Aucbor, | 

Characters and Criticiſms upon the Ancient and Modern O-ators, Poets, Painters 
Muſicians, Sratuaries, and other Arts and Sciences; with an Heroick Poem in Blank 


Verſe, entituled. The Age of Lewis the Great; written originally in French by the 


Archbiſhop of Cambray, and made Engliſh by Captain Bladen. 

Practical . or the new Art of rightly, Spelling and Writing Words by 
the Sound thereof ; and of rightly Sonnding and Reading Words by the Sight thereof, 
applied ro the Engliſh Tongue. Defign'd for the U.e of the Dake of Glouceſter. By 
F. Jones, M. D. | | 

The Mytteries of Opium reveal'd, by Dr. John Jones, Chancellor of Landaff, a 


Member of the College of Phyſcians in London, and formerly Fellow of Feſus Colle ge 


in Oxford ; who, 1. Gives an Account of the Name, Mark, Choice, Etfect', &c. of 


Opium. 2. Proves all former Opinions of its Operations to be meer Chimera's. 


3. Demonſtrates what its true Caule is, by which be eaſily and mechanically explains 
all, even irs maſt miſterions Effects. 4. Shews irs-noxious Principle, and bow to ſe- 


parate it; thereby rendring it a ſafe and noble Panacea ; whereof, 5. He ſhews the 


palliative and cutative Dſe. 


Advertiſements from Parnaſſus, written originally in Italian, by the famous Teaj ano 
Boccalini, newly done inio Engliſh, and adapted to the preſent Times: Together wich 
the Author's Political Touchſtone, never before tranſlated: And an Account of his 
Life, in 3 Vo. By Captain Martin Bladen. 5 

Secretaria di Apollo, or Letters from Apollo, Hiftorical and Political; directed to the 
molt eminent Pilunces, and Stateſmen, and Politicians, in the World, as well Ancient 
as Modern, With curious Remai ks on the Claſſic Authors, and 0:ber Greek and Latin 
Hiltoriars, in 2 Vcl. By the famous Trajano Boccalini, now done into Engliſh by 
Captain Martin Bladen. : | 
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